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STATEMENT IDENTIFYING THE ORDER APPEALED 

 
Plaintiff/Appellant seeks leave to appeal the unpublished Opinion of the Court of Appeals 

dated January 7, 2021 (Exhibit A hereto).  The appeal to the Court of Appeals in this matter was 

initially taken from a Judgment of the Oakland County Circuit Court dated April 22, 2019 (Exhibit B 

hereto).   

The Application for Leave to Appeal to this Court is timely pursuant to MCR 7.305 because 

it has been filed within 42 days after the Court of Appeals’ January 7, 2021 Opinion.   
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STATEMENT OF QUESTIONS PRESENTED 

1. Defendant Bloomfield Township (the “Township”) implored the Court of Appeals to 
publish its opinion in this case because the “legal issues analyzed therein” are “of significant 
public interest.”  Therefore, the Township contends that this case meets the criteria for this 
Court’s review under MCR 7.302.  Should this Court agree with the Township and grant 
Plaintiff’s Application for Leave to Appeal? 

 
 

2. This Court has authorized lower courts to invalidate municipal utility rates where those rates 
are arbitrary, capricious and/or unreasonable, but this Court also has held that such rates are 
entitled to a “presumption” of reasonableness.  That presumption has been justified 
primarily on the grounds that utility ratemaking by a municipality is a legislative act and the 
courts are “ill-equipped” to navigate the complexities of utility ratemaking.  Is the continued 
application of the presumption warranted where (a) municipal utilities are completely 
unregulated, (b) they provide essential services and enjoy monopolies on the services they 
provide within their jurisdiction, (c) their inhabitants must purchase their water and sewer 
services from their respective municipalities, and (d) regulated utilities bear the burden of 
establishing the reasonableness of their rates?  

 
3. Bloomfield Township implements its water and sewer rates through resolutions, and not by 

enacting ordinances.  Assuming the presumption of reasonableness attaches to municipal 
rates imposed by a legislative act, is the passing of a resolution -- which is immune from the 
referendum and initiative processes applicable to an ordinance -- a legislative act? 

 
4. If a municipality’s utility rates are NOT entitled to a presumption of reasonableness, what 

must a plaintiff prove to establish that the rates are arbitrary, capricious and/or 
unreasonable? 

 
5. The lower courts have treated the “presumption” of reasonableness as an almost 

insurmountable barrier to imposing liability and have further applied varying standards for 
rebutting the presumption.  Assuming a presumption of reasonableness is warranted, what 
quantum of evidence suffices to rebut the presumption? 

 
6. In Trahey v. City of Inkster, 311 Mich. App. 582, 594; 876 N.W.2d 582 (2015) the Court of 

Appeals, in a published decision, held that a plaintiff meets its burden to show a rate is 
unreasonable by providing “clear evidence of illegal or improper expenses included in a 
municipal utility’s rates.”   In this case, the Court of Appeals held that it is not enough for a 
plaintiff to show that the Rates contain improper cost components and a plaintiff must also 
prove that the Rates “as a whole” were “excessive.”  In doing so, the Court applied the 
doctrine of “vertical” stare decisis – effectively holding that Trahey was inconsistent with this 
Court’s prior pronouncements.  Is the published Trahey decision inconsistent with this 
Court’s prior precedents, particularly its holding in Novi v Detroit, 433 Mich 414, 428-429; 446 
NW2d 118 (1989)? 

 
7. The Court of Appeals judged the overall reasonableness of the Township’s Rates by 

comparing the cash it took in as revenues with the cash it allegedly expended.  Is this 
simplistic “cash-in” vs. “cash-out” analysis appropriate where, as here, a plaintiff proves that 
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a municipality’s expenditures are inflated because they include costs that the municipality 
itself was obligated to pay? 
 

8. At the time of trial, Township Ordinance § 38-225 (the “Service to Township Ordinance”) 
provided: 
 
‘The township shall pay for all water used by it in accordance with the foregoing 
schedule of rates.  The Township shall pay a flat charge for water used or available 
through fire hydrants of $10.00 per year, per hydrant, connected to the 
system.  Charges for hydrants shall be paid annually.  [AE 29,1 Def. Appx. Vol. 2, pp. 
120-28 (emphasis added)].’ 

However, the Township does not pay the costs required by Ordinance § 38-225, but instead 
those costs are paid by the Township’s water and sewer customers.  The Circuit Court ruled 
that the Township had violated the Service to Township Ordinance and found, based upon 
the undisputed evidence, that the Township had overcharged its water and sewer customers 
by $3.8 million during the Class Period.  The Court of Appeals ignored the Township’s 
violation and did not even address, much less disagree with the Circuit Court, concerning the 
Service to Township Ordinance.  Did the Court of Appeals err in failing to even address a 
significant component of the Circuit Court’s Judgment in this case?  
 

9. Does the presumption of reasonableness apply when a court is called upon to decide 
whether a municipal utility charge constitutes a “tax” in violation of the Headlee 
Amendment to the Michigan Constitution?  

 
10. Did the Circuit Court err when it found that the Township was liable for overcharges it 

imposed on Plaintiff and the Class to finance future obligations to pay Other Post 
Employment Benefits to retired Township employees (the “OPEB Charges”), but declined 
to order the Township to refund the unlawfully-collected OPEB Charges? 
 

11. The Court of Appeals held that the OPEB Charges are not “taxes” even though they force 
current ratepayers to fund future liabilities.  Did the Court of Appeals err?  
 

12. Did the Circuit Court err when it found after trial that the Township had not included an 
unlawful component in its Rates to pay the cost of stormwater drainage (the “County Drain 
Charges”) and was not liable for including the County Drain Charges in its Rates? 
 

13. Did the Circuit Court err when it found after trial that although the Township had included 
a component in its Rates to pay the cost of the excess water system capacity needed to 
provide public fire protection service (the “Public Fire Protection Charges”), the Township 
had done so lawfully? 
 

 
1  References herein to “AE” refer to Agreed Exhibits at trial, all of which were admitted into 
evidence by stipulation of the parties.  References to “Pl. Appx” and “Def. Appx” are references to 
the appendixes of exhibits submitted by the parties to the Court of Appeals.  All of these materials 
are properly part of the record on appeal in this Court.   
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14. Did the Circuit Court err when it found after trial that the Township had included an 
unlawful component in its Rates to pay for the rental of space in the Township’s 
Department of Public Works building that is used by the Water and Sewer Division (the 
“Rent Charges”), but that Plaintiff was not entitled to a refund of the unlawful rent charges? 
 

15. If the Township had not forced its water and sewer customers (a) to pay for the Township’s 
own water use, (b) to pay the OPEB Charges, (c) to pay the County Drain Charges and (d) 
to pay the Public Fire Protection Charges during the Class Period and had instead paid those 
amounts out of the Township’s own funds, the cash reserves of the Water and Sewer Fund 
would have increased by more than $8 million between 2010 and 2017.  Assuming the 
challenged rate components were improper, were the Township’s Rates “viewed as a whole” 
excessive?    
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STATEMENT OF MATERIAL FACTS AND PROCEEDINGS 

I. INTRODUCTION 

This Application arises from the Court of Appeals’ holding that the Defendant/Appellant 

Charter Township of Bloomfield (the “Township”) did not, as a matter of law, overcharge its water 

and sewer customers for service by including unlawful cost components in its water and sewer rates 

(the “Rates”), where those cost components filled revenue holes that existed due to the Township’s 

unlawful practices.  The unlawful practices included, for example, the Township’s failure to pay for 

the water and sewer service to its own facilities and to pay for all water “used” by the Township that 

did not reach a metered customer, in accordance with its own ordinances.   

Pending this Court’s further delineation of the standards applicable to municipal utility rates 

and charges, this case is controlled by Trahey v. City of Inkster, 311 Mich. App. 582, 594; 876 N.W.2d 

582 (2015), where the Court of Appeals held as follows: 

Michigan courts have long recognized the principle that municipal utility 

rates are presumptively reasonable. Id. at 428. This presumption exists because 

“[c]ourts of law are ill-equipped to deal with the complex, technical processes 

required to evaluate the various cost factors and various methods of weighing those 

factors required in rate-making.” Id. at 430. However, the presumption of 

reasonableness may be overcome by a proper showing of evidence. Jackson Co v 

City of Jackson, 302 Mich App 90, 109; 836 NW2d 903 (2013).  The burden of proof is 

on the plaintiff to show that any given rate or ratemaking practice is unreasonable. 

City of Novi, 433 Mich at 432-433.2  [Trahey, 311 Mich. App. at 594 (emphasis added)]. 

The Trahey court also recognized that a plaintiff rebuts the presumption of reasonableness by 

providing “clear evidence of illegal or improper expenses included in a municipal utility’s 

 
2  As discussed below, the Court of Appeals erred when it found that Trahey and Novi were in 
conflict.  Trahey in fact applied Novi’s prohibition against any unreasonable “ratemaking practice” 
and construed that language to encompass the inclusion of improper components in a municipality’s 
rates. 
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rates.”  Id. at 595 (emphasis added).3  Trahey further acknowledged that “[t]he determination of 

‘reasonableness’ is generally considered to be a question of fact.” 311 Mich. App. at 594 (emphasis 

added).  See also City of Plymouth v. City of Detroit, 423 Mich. 106, 133, 377 N.W.2d 689 (1985) 

(recognizing that courts may invalidate municipal utility rates where the party challenging the rate 

demonstrates that the rate determination was “arbitrary, capricious or unreasonable”). 

As Plaintiff will explain in detail below, the Court of Appeals, in reversing the Circuit Court, 

held that the Township’s Rates are reasonable because its overall water and sewer revenue is 

approximately equal to its overall water and sewer related expenses – an argument Plaintiff will 

describe herein as “cash in, cash out.”  The Township improperly inflated the “cash out” by paying 

certain expenses through water and sewer rates that should have been paid from other sources.  As a 

result, the overall “cash-out” was inflated by  millions of dollars.  If the Township had not 

unlawfully forced its water and sewer customers to (a) pay fo the Township’s own water use, 

(b) pay the OPEB Charges, (c) pay the County Drain Charges, and (d) pay the Public Fire 

Protection Charges, and had instead paid those amounts out of the Township’s General 

Fund, the Water and Sewer Fund’s cash reserves would have increased by more than $8 

million between 2010 and 2017.  How can Rates that take $8 million from the burden of general 

government (i.e., taxpayers) and shift it to a proprietary fund (i.e., water and sewer customers) be 

reasonable?   

This is a fundamental problem with the presumption that municipal water and sewer rates 

are reasonable; a municipality need only manipulate its own financial numbers to create the thinnest 

veneer of reasonableness, and the presumption turns that veneer into an impenetrable shield that 

will protect even the most wildly disproportionate and/or unreasonable rates.    

 
3  The judicial deference to municipal utility rates and charges is not absolute, or the Michigan 
Supreme Court would never have found the City of Lansing liable in Bolt v. City of Lansing, 459 Mich. 
152, 158-59; 587 N.W.2d 264 (1998). 
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II. THE UNLAWFUL COST COMPONENTS 

The cost components at issue here, which constitute “illegal or improper expenses” in the 

Township’s Rates, and which also constitute an unreasonable “ratemaking practice”, are as follows: 

The Township’s Failure to Pay for Its Own Water Use.4  The Township’s Ordinance § 

38-225 (the “Service to Township Ordinance”) provides: “The township shall pay for all water used 

by it in accordance with the foregoing schedule of rates.”  The Township admits it does not pay for 

water that is lost before it reaches a meter (for example, through leaks in the city mains).  Plaintiff 

successfully argued that lost water was “used” by the Township, so the cost of such water must be 

borne by the General Fund, not the water and sewer customers. 

The Non-Rate Revenue.5  The Township receives revenue from sources outside of the 

water and sewer rates, such as late fees and tap fees (“Non-Rate Revenue”).  The Township sets its 

water and sewer rates by dividing its cost of buying water and sewer services by the number of units 

of water and sewage disposal services it buys, then charging each user for his or her pro rata share of 

the total cost.  Plaintiff proved that the Township had failed to account for Non-Rate Revenue in 

setting its revenue requirements, which drove up the purported total cost of buying water and sewer 

services and thus drove up the cost of each unit of water and sewer service.  By failing to account 

for Non-Rate Revenue, the Township double-charged by collecting the Non-Rate Revenue outside 

of its Rate structure and then including the costs associated with the Non-Rate Revenue as part of 

the Rates. 

The Sewer-Only Revenue.6  Similar to its treatment of the Non-Rate Revenue, the 

Township does not account for substantial revenue it receives from flat rates it charges to customers 

who have sewage disposal service but not water service (“Sewer-Only Revenue”).  The Township 

 
4  Discussed in detail in Plaintiff’s Brief on Appeal, pp. 5-11. 
5  Discussed in detail in Plaintiff’s Brief on Appeal, pp. 11-20. 
6  Discussed in detail in Plaintiff’s Brief on Appeal, pp. 20-28. 
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ignores this revenue and thus begins with an excessive revenue requirement when it sets its sewer 

Rates.  As with Non-Rate Revenues, the Township’s failure to account for Sewer-Only Revenue 

results in a double-recovery of the costs associated with Sewer-Only customers – once from the 

Sewer-Only customers themselves and once from the other Ratepayers. 

The OPEB Charges.7  Other Post-Employment Benefits, or “OPEB”, are benefits, 

primarily health insurance, that the Township is obligated to provide to current and future retirees.  

Trial Trans. 2/9/18, Cross Appx. 2, pp. 210-11.  The parties agree that the Township can lawfully 

include a component in its Rates to pay for current OPEB costs (i.e., the cost of providing OPEB 

this year to currently retired Water and Sewer Division employees).  However, Plaintiff 

demonstrated that the Township also includes the cost of future OPEB in its Rates, thereby 

collecting money to pay the cost of providing OPEB in future years to current employees of the 

Water and Sewer Division who have not yet retired, as well as currently-retired Water and Sewer 

Division employees.  The funds collected through the OPEB Charge have nothing to do with the 

current operation of the Township’s water and sewer system, and those funds will be utilized, if at 

all, at some undefined time in the future.8   

The County Drain Charges.9  Oakland County (the “County”) maintains and repairs the 

Township’s storm drains, and it charges the Township approximately $200,000 per year to do so 

(the “County Drain Charges”).  All of the Township’s storm drains are the responsibility of Oakland 

County, and the payments to Oakland County cover the entire cost of operating and maintaining 

storm sewers in the Township.  The Township historically financed those costs through its General 
 

7  Discussed in detail in Plaintiff’s Brief on Cross-Appeal, pp. 1-5. 
8  See Trial Trans. 2/9/18, Cross Appx. 2, pp. 219 (Township Finance Director Theis: “Q. 
Okay. But the third component of cost that’s in the rate could be funding health insurance that is 
being paid to the employee in 10 years, or 15 years, correct? A. Not paid to the employee, but yeah. 
Paying premiums for the coverage that they’re gonna have. Q. Well, paid on their behalf for their 
benefit?  A. Yes.”). 
 
9  Discussed in detail in Plaintiff’s Brief on Cross-Appeal, pp. 5-8. 
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Fund and allocated about $40,000 to pay Oakland County.  In 2015, the Township incorporated 

those costs into the Sewer Rates, and they are now be paid by the Township’s sewer customers 

through the County Drain Charges to the tune of about $200,000 per year.  Incredibly, the 

Township asserted at trial that the only function of the county storm drain system is to keep 

stormwater out of the Township’s sanitary sewer system.  That assertion did not hold up to 

examination.   

The Public Fire Protection Charges.10  It is undisputed that the Township’s water supply 

system has two distinct purposes: (1) to supply treated water for the personal use of a municipality’s 

inhabitants (the “Water Supply Function”) and (2) to provide capacity and flow for fire protection 

through public hydrants (the “Fire Protection Function.”).  Plaintiff’s expert, Kerry Heid, testified 

that the Township’s water system has a dual function, namely to provide treated water for 

consumption by its inhabitants and also to provide capacity and infrastructure to fight fires.  

Accordingly, per both Heid and the Township’s expert, Bart Foster, if a municipal water system did 

not have to provide or did not provide firefighting capacity, it could be sized smaller with less 

capacity than otherwise it needs to fight fires.  It is undisputed that the Township’s Water and Sewer 

Fund does not charge the Township’s General Fund a line item dollar amount for the costs 

associated with the fire protection function of the system.  It is also undisputed that the cost of the 

public fire protection system is covered in the first instance by water rates, which are largely based 

upon how much water a person draws from the tap.  Heid further testified that the Maine Curve 

methodology in the M-1 Manual may be used to determine the percentage of total water revenues 

that should be allocated as fire protection costs based on the population served and the peak hour 

water demands.11   

 
10  Discussed in detail in Plaintiff’s Brief on Cross-Appeal, pp. 8-15. 
11  Foster agreed that the Maine Curve methodology Heid used was appropriate.  See Trial 
Trans. 2/26/18, pp. 83-84 (“Q You would agree with me that the Maine curve methodology may be 
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The Rent Charges.12  The Township includes in its Rates an annual expense for “rent” in 

the amount of $350,000 to pay for the Water and Sewer Division’s use of space in the Township’s 

Department of Public Works building (the “Rent Charge”).  The Township’s DPW Director, Tom 

Trice, determined how much rent the Water and Sewer Fund should pay for its space in the DPW 

building, which consists of 5,000 square feet of office space and 25,000 square feet of shared garage 

space, based on an existing agreement whereby the Township paid for the use of storage space in 

the 48th District Court building.  Plaintiff’s expert James Olson described for the Circuit Court what 

was wrong with Trice’s explanation.  Olson testified that under cost allocation principles, a typical 

“rent” for the DPW Facility (which is a charge to cover the capital cost of the “rented” premises and 

the premises-related utility, maintenance and repair expenses) is not properly allocated to the Water 

and Sewer Fund.  The capital cost of the DPW Facility (approximately $16 million) was financed 

with bonds issued by the Township.  See AE 30, Cross Appx. 16.  Those bonds were approved by 

the Township’s voters and the principal and interest are being repaid through a dedicated millage 

also approved by the Township’s voters.  Therefore, the capital costs of the DPW Facility are 

already being paid by the Township’s residents through their property taxes.  Moreover, in FY 2010-

11, two years after construction of the new DPW building, the Township charged the Water and 

Sewer Fund “Building and Equipment Rent” of just $41,000.  See AE 10, Cross Appx. 17, p. 26 (p. 4 

of W&S Budget).  That year, the Water and Sewer Fund paid $41,000 to rent both its space in the 

DPW building and whatever equipment it was using.  The Township then charged the Water and 

 
used to determine the percentage of total water revenues that should be allocated as fire protection 
costs based on the population served and the peak hour water demands?  A. I would -- the only 
disagreement with that statement is I wouldn’t say should, I would say could.  Q. Could, okay. And 
you test -- you would agree that Mr. [Heid], while you disagree about what’s legally required, you 
would agree that Mr. [Heid] has utilized the appropriate approach for determining the overall cost 
associated with public fire protection for a municipal utility?  A. My review -- well, my review of Mr. 
[Heid’s] calculations are that he used an approach amongst many that could be utilized to determine 
the extra capacity cost of public fire protection should an entity be interested in doing so.”). 
12  Discussed in detail in Plaintiff’s Brief on Cross-Appeal, pp. 15-21. 



7 

 

Sewer Fund nothing for three years, and in FY 2014-15 began imposing a new charge, for building 

rent alone, that was more than 8 times the amount of the previous “Building and Equipment Rent” 

charge. 

III. WHY THE COST COMPONENTS MAKE THE RATES UNREASONABLE 

Each of the cost components entered the rates through the Township’s overstatement of its net 

revenue requirement or its understatement of the number of units of water and sewer service its 

customers used.  In other words, the Township’s Water and Sewer Fund failed to account for 

revenue it actually received, or failed to collect revenue to which it was entitled, leading to a higher 

per-unit cost for water and/or sanitary sewage disposal services.  The relationship between the 

Township’s revenue requirement and the Rates is as follows: 

𝑁𝑒𝑡 𝑅𝑒𝑣𝑒𝑛𝑢𝑒 𝑅𝑒𝑞𝑢𝑖𝑟𝑒𝑚𝑒𝑛𝑡

𝑁𝑢𝑚𝑏𝑒𝑟 𝑜𝑓 𝑈𝑛𝑖𝑡𝑠 𝑈𝑠𝑒𝑑
= 𝑃𝑟𝑖𝑐𝑒 𝑃𝑒𝑟 𝑈𝑛𝑖𝑡 

As Plaintiff’s expert explained: “And to put it in very simple terms, the net revenue 

requirement would be the numerator. And then, let’s say that you’re designing rates that are just 

simply based upon number of customers. The number of customers would be the denominator.”  

Trial Trans. 2/22/18, Appx. 1, p. 31.13  Here, the process is more complicated because the 

Township charges based on usage, but the principle is the same.  The Township should divide the 

actual cost of providing water and sewer service by the number of units of service it provides, and 

thereby set a price per unit that will result in the recovery of the Township’s costs without becoming 

a profit center. 

Thus, as the net revenue requirement (i.e., the revenue requirement after accounting for 

sources of revenue other than the Rates) increases, all else being equal, the price per unit increases 

and the Rates increase.  But like any equation, garbage in becomes garbage out.  If the Township 

 
13  Citations to “Appx.” refer to Plaintiff/Appellee’s Appendix on Appeal.  Citations to “Def. 
Appx.” refer to Defendant/Appellant’s Appendix. 
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uses the wrong net revenue requirement (which it did by failing to account for Non-Rate Revenue 

and Sewer-Only Revenue and by failing to charge itself for water “used”‘ by the Township), then it 

ends up with the wrong price per unit – the wrong Rates.  Plaintiff proved at trial that the Township 

failed to account for revenue items that should have reduced its net revenue requirement.  This 

increased the price per unit of water and sanitary sewage disposal services, resulting in inflated Rates 

for Plaintiff Jamila Youmans and the certified Class. 

Even the Township’s failure to pay for its own water use leads to an incorrect input into the 

equation above.  By failing to account for its own water use, the Township decreased the number of 

units of water used, thereby increasing the price of each unit.  Township Ordinance § 38-225 (the 

“Service to Township Ordinance”), which at the time of trial provided: 

The township shall pay for all water used by it in accordance with the foregoing 
schedule of rates.  The Township shall pay a flat charge for water used or available 
through fire hydrants of $10.00 per year, per hydrant, connected to the 
system.  Charges for hydrants shall be paid annually.  [AE 29, Def. Appx. Vol. 2, pp. 
120-28 (emphasis added)]. 

However, the Township does not pay the costs required by Ordinance § 38-225, but instead those 

costs are paid by the Township’s water and sewer customers.  As with increasing the net revenue 

requirement (the numerator), decreasing the number of units sold (the denominator) leads to higher 

Rates.   

IV. THE CIRCUIT COURT’S RULINGS FOLLOWING THE BENCH TRIAL 

A. The Township’s Failure to Account for Its Own Water Use 

The Court divided the Township’s water use into three “buckets”: (1) tap water actually used 

by the Township at its facilities and elsewhere; (2) “truly lost water” such as water that leaks from 

pipes; and (3) construction water used for the operation and maintenance of the water supply system 

itself.  The Court found that Plaintiff is not entitled to a refund for Bucket #1, tap water actually 

used by the Township, because the Township pays for that water with in-kind services to the Water 
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and Sewer Fund.  Opinion, Def. Appx. Vol. 4, p. 44.  The Township previously estimated the value 

of this type of water as $35,000 per year.  

However, the Court found that Plaintiff was entitled to a refund for Buckets #2 and #3.  

Regarding the “truly lost water” bucket, the Court said: “It is most apt to keep the buckets 

separated, and insofar as this isolated bucket is concerned, the Court is persuaded by Plaintiff’s logic 

over the Defendant’s default position. The cost for this truly lost water bucket per ordinance, per 

the Court, was destined to be borne on the shoulders of the general fund taxpayers.”  Opinion, p. 

46.  “It shall be the duty of the parties to translate this pronouncement into numbers and damages.14 

The parties are charged to crunch the numbers.”  Id., p. 47. 

 Regarding the construction water bucket, the Court said: 

Now onto the third bucket, construction water; again, water purchased by 
the Township which reaches its intended destination, such destination being a use, 
rather than a geographic location. Similar in consequence and similar, but not 
identical, in reasoning, the Court finds in Plaintiff’s favor here. 

Plaintiff argues that from the reading of Township ordinances 225 and 226, 
the cost of this bucket called construction water too is destined to be borne on the 
shoulders of the general fund taxpayers. The Court -- this Court agrees. 

* * * 

This section of the Court’s opinion regarding the construction water bucket 
stops at this pronouncement. It shall be the duty of the parties to translate this 
pronouncement into numbers and damages. The parties are charged to crunch the 
numbers. [Id., pp. 48, 49-50.] 

The Court reiterated its rulings as follows:  

To recap, truly lost water bucket and construction water buckets, the Court 
finds, because of obfuscation, intentional or not, misinterpretation of Township 
ordinance or not, has been paid for by the water and sewer customers over the time 
frame Plaintiff prosecutes, and they should not have been charged to them, but to 
the general fund. That, or if the Defendant contends it did pay through in-kind 

 
14  Throughout this case, Plaintiff has always sought an equitable refund or disgorgement of 
unlawful overcharges, not “damages” per se, as in an action at law.  That the Circuit Court actually 
awarded a refund, and not damages, is apparent from the CAJ’s repeated provisions that “the 
Township shall pay a refund to Plaintiff and the Class in the amount of . . .”  See CAJ, Def. Appx. 
Vol. 1, pp. 1-45. 
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services, is rejected by the Court, if only because the proof of that is obfuscated and 
unnecessarily so.  

Thus, the Court concludes the Defendant has not in any form reimbursed 
water and sewer, nor paid for these buckets itself. 

Though also obfuscated, in this Court’s opinion, the Court is more 
persuaded that municipal tap water, the first bucket, has been paid for by the 
Defendant effectively through horse-trading or in-kind services; hence, no damages 
to the Plaintiff for this bucket. [Id., p. 50.] 

The refund numbers Plaintiff presented at trial did not distinguish between the three 

“buckets” of water. However, the “truly lost water” bucket made up the vast majority of Plaintiff’s 

claimed refund.  In order to fulfill the Circuit Court’s instruction to “crunch the numbers”, Plaintiff 

needed only to determine the cost of the water the Township actually uses in its facilities and 

subtract that amount from the total refund numbers Plaintiff presented at trial. The Township 

estimated that the value of the water used by the Township’s facilities is approximately $35,000 per 

year.  The Circuit Court entered judgment in accordance with Plaintiff’s demonstrative exhibit on 

the Township’s own water use, Appx. 4. 

B. Non-Rate Revenue 

In its Opinion from the bench, the Circuit Court initially appeared to find in favor of the 

Plaintiff: 

Non-rate revenue and sewer only. Judgment, liability to Plaintiff  on both 
sections. Damages; first, the Court leaves as resolved between the parties that some 
period of  time over which this case pertains non-rate revenue was to Plaintiff ’s 
satisfaction explicitly deducted from the numerator or from the rates. Whatever 
damages, if  any, the Court trusts will exclude this portion. 

* * * 

The Court accepts Plaintiff’s math as correct. [Opinion, Def. Appx. Vol. 4, 
pp. 151, 154.] 

The Circuit Court went on to criticize the Township’s lack of transparency at length: 

Defendant may either be inept at the task of equating cost with income, or as 
Defendant contends here, the surplus is itself meeting an expense, which from that 
perspective is resulting in proportion between rates and costs. But if this is 
Defendant’s possession -- position that it needs extra beyond today’s expense, then 
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why the confusion? The Court is loath to say smoke and mirrors because the Court 
is not claiming anything sinister here, but why the -- why the abstrusity about how 
non-rate revenue is accounted for in the equation which yields the rates? Then when 
will Defendant be caught up to tomorrow’s expenses, so that it no longer has future 
expenses to catch up to? When can it be expected a flat line in the water and sewer 
fund? Surely no one -- no way sensible and et -- eternal increase in the water and 
sewer fund balance. 

If the Defendant believes that the millions of dollars in -- in the water and 
sewer fund is necessary to fund future expenses, then when will these expenses start 
coming due? They have either not come due in the past eight years or so, or they 
have, but their consequence has not prevented the water and sewer fund from 
increasing year in and year out. [Id., pp. 81-82.] 

The Circuit Court then explained that because of the Township’s “abstruse, recondite practice”, the 

Circuit Court would not adjudicate the issues of Non-Rate Revenue or Sewer-Only Revenue 

at that time: 

Next, in case it has not been made abundantly clear in this Court’s opinion in 
these sections for non-rate revenue and sewer only, this is the Court’s opinion of  
what the Defendant, and this time likewise its expert, has to say about the positive 
balance in the water and sewer fund quote, it is needed, much needed reserves. And 
this is the Court’s opinion: Your abstruse, recondite practice prevents any 
such adjudication. You may not bait and switch, Defendant. You did not call it 
reserves at the beginning in projecting; you may not call it that at the end. You 
profess to the world in your budgets, you called it projected postage, slag, uniform, 
tools, et cetera, you called 80 percent sewer customers are water customers, you 
professed that to the world. You do not possess a magic wand at the end of  the year 
and change what is -- what is surplus money for postage, slag, uniform, tools, et 
cetera, into much needed reserves. You possess no such magic wand to change 80 
percent into 70 percent, regardless of  your child protecting parent motif  to reflect 
much needed reserves. 

 
It is Defendant which creates this – these mysteries; Defendant has 

impeded the Court, and more importantly, its customer and taxpayers from 
passing upon the question of  whether the Defendant’s rates are proportionate 
to its costs. This impediment, abstrusity, may be of  late past practice, estops 
invocation of  the presumptive reasonableness, the thoughtless thoughtfulness 
presumption of  the rates. Short of  blind deference to the Defendant, redundancy 
intended, Defendant’s impediment, regardless of  -- of  intent, hamstrings the Court, 
and the Defendant’s water and sewer customers, taxpayers, public at large, prevents 
our ears from even being able to hear a claim of  disproportion. In a word, if  
the presumption were to prevail here, the presumption is and evermore shall be in -- 
unrebuttable. This is not what the law intended. [Id., pp. 151-153 (emphasis added).] 



12 

 

See also Id., p. 74 (“This is the Court speaking: Where, Defendant, can your bosses, your principals, 

your masters, your non-arm’s length customers, your intimates, heck, yourself, your reflection in a 

mirror, where can they see this [non-rate revenue] computation? You don’t suggest, Defendant, that 

you know more than your superiors, or at least see more, or at least have more available for you to 

see than your superiors, do your -- do you?”); p. 78 (“It is true, this Court concludes as a matter of  

fact, this figure, which is projected non-rate revenue, is not located in the equation which the 

Defend -- Defendant annually refers to in its rate memos as the equation which yields the water and 

sewer rates. The quote, it is simply, dot, dot, dot, quote, verbiage.”). 

 It is clear that the Circuit Court’s findings of (a) “liability to plaintiff” and (b) an inability to 

adjudicate the question of liability because of the Township’s lack of transparency did not amount to 

a finding in favor of the Township on Non-Rate Revenue and Sewer-Only Revenue.  The Circuit 

Court intended to defer its rulings on Non-Rate Revenue and Sewer-Only Revenue to give the 

Township a chance to “make good”, which expression the Circuit Court used on two occasions in 

its Opinion.  First, at Def. Appx. Vol. 4, pp. 108-09: 

Either one is forced to defer to the municipality, or the municipality is 
obliged to show the underbelly, show its work. No doubt the law requires the latter, 
and if the Defendant cannot show its work because of the sticky notes, notepads, 
and napkins are gone, well, get over it; show a little due humility and make good 
somehow. It is not a slam dunk that the Defendant omitted from its municipal brain 
non-rate revenue from the equation which yielded the rates, and it is surely no slam 
dunk that the Defendant -- to the Defendant that it did. 

And again, at Def. Appx. Vol. 4, pp. 153-54: 

The Court has plenty of ideas on the issue of damages and the issue of 
remedy. The Court has a clear view of some real injury -- I’m looking at Plaintiff’s 
counsel -- but sitting in chancery, it is most apt the Court affords Defendant a last 
opportunity on its own to make good here. It is imminently reasonable that the 
Defendant show its work. It is entirely unreasonable to presume reasonable, unless it 
is demonstrated unreasonable, that which in the sole control of the Defendant by 
not showing its work, is impossible to demonstrate. 

Defendant is invited not to try now for the first time to show its work, but to 
chime in on the question why, given that the Defendant did not, in this Court’s 
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opinion, show its work, and in this Court’s opinion and regardless of the 
Defendant’s motive, published a known untruth, 80 percent is 70 percent, why the 
Court should not in equity or otherwise assign the answer as no, Defendant did not 
deduct non-rate revenue which occasioned the disproportion Plaintiff contends, and 
no, 80 percent equals 80 percent, not 70 percent, and the higher sewer receipts 
occasioned the disproportion Plaintiff contends? This would quantify the dollars in 
these sections as Plaintiff contends. The Court accepts Plaintiff’s math as correct. 

The parties submitted competing proposed judgments.  At the hearing on the parties’ 

motions for entry of judgment, the Circuit Court reiterated that it could not award a refund for 

Non-Rate Revenue or Sewer-Only Revenue “because the Defendant impeded the Court from 

directly finding one way or another”.  Hearing Trans. 9/5/18, Appx. 31, p. 17.  The Circuit Court 

then asked, “What is the legal vehicle – and this is the question today, but it was the question back in 

July , which is why your matter was put over, or put back in the parties’ laps – what is the legal 

vehicle for this non-direct finding a/k/a circumstantial evidence?”  Id.  The Circuit Court then 

walked through the proposed judgment line by line and addressed each of the parties’ disagreements 

about the form of the judgment.  Id., pp. 26-43.  Plaintiff’s counsel then brought up the Circuit 

Court’s question about a “legal vehicle” for finding in Plaintiff’s favor, and the Circuit Court 

acknowledged that the Non-Rate Revenue and Sewer-Only Revenue issues remained open: 

MR. HANLEY: I -- I don’t -- I mean obviously, we would have a disagreement with 
what you’ve done with respect to the non-revenues and the -- and the -- the non- 
rate revenues and the sewer-only revenues, and I guess what I’d ask is if -- the 
pointed question you asked me didn’t seem to satisfy you in that regard, but what 
you’ve said is what you’ve said; if there’s a legal authority that I can present to the 
Court that says under these circumstances, because we’ve been prevented by not 
anything of our own fault from being able to establish this, that we nonetheless, 
as a legal matter, have a right to -- I’d -- I’d be -- 

THE COURT: So that’s on the backburner for you to deal with as you -- 

MR. HANLEY: Right. But I think that -- 

THE COURT: -- see fit; is that right?  [Id., pp. 44-45.] 

 On September 17, 2018, the Circuit Court entered a Judgment in the form described at the 

hearing on September 5.  See Judgment 9/17/18, Appx. 32.  That Judgment provided, as to Non-
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Rate Revenue and Sewer-Only Revenue, that “Defendant’s rate method has impeded Plaintiff from 

proving its claim that Defendant’s rates are disproportionate to costs.  Due to that impediment, the 

Court is prevented from deciding the question.”  Id., pp. 3-4, Sec. II(1) and III(1).  The Judgment 

thus acknowledged that those two issues remained undecided.   

 Plaintiff thereafter filed a motion for reconsideration of the Judgment.  After briefing, the 

Circuit Court entered an Order on November 29, 2018 (Appx. 33) clarifying that it had not 

adjudicated liability in favor of Plaintiff or the Township as to Non-Rate Revenue or Sewer-Only 

Revenue, and reiterated its questions to the parties, in particular the following inquiry to Plaintiff: “Is 

there a legal or equitable doctrine which would yield a judicial adjudication in favor of one party 

because the other party obscured proofs needed for that judicial adjudication?”  Id., p. 3. 

 In February 2019, the Township filed a motion for entry of final judgment and Plaintiff filed 

a motion for relief from the September 17, 2018 Judgment to the extent that it had not provided for 

relief as to the Non-Rate Revenue or Sewer-Only Revenue.  The Circuit Court heard both motions 

together on March 18, 2019.  See Hearing Trans. 3/18/19, Def. Appx. Vol. 3, pp. 127-68.  The 

Circuit Court recalled that in its Opinion from the bench in July 2018, “[t]his Court ordered the 

Defendant to be transparent, this Court would call it fluorescent; do not merely make the truth 

visible, advertise the truth, publicly display the truth.”  Id., p. 159.  The Circuit Court therefore held: 

The wrong, in this Court’s opinion, as it has not been -- as if  it has not been 
made ab -- abundantly clear, is that the Defendant did do wrong, and that wrong was 
wont of  clarity. The Court could not be more clear in its finding that the Defendant 
was unclear. Plaintiff  has persuaded the Court with its cases and reasoning that 
whether the Defendant is wrong beyond its abstruse recondite rates, such wrong of  
unclarity itself  in equity in this Court’s opinion fulfills the element Plaintiff  needed 
to prove that the Defendant’s rates were disproportionate to costs in the amount of  
non-rate revenue and sewer-only receipts as previously calculated and adopted now 
here by the Court -- previously adopted by the Court and ratified by the Court now.  
[Id., pp. 165-66.] 

The Court then entered the Amended Judgment, which was missing a page, and the Corrected 

Amended Judgment, which supplied the missing page.  The CAJ provided for liability and a refund 
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in favor of  Plaintiff  on Non-Rate Revenue and Sewer-Only Revenue in the amounts Plaintiff  

presented at trial.  As discussed below, the CAJ did not provide relief  from the Court’s September 

17, 2018 Judgment, but rather supplemented that Judgment.  See Hearing Trans. 3/18/19, Def. 

Appx. Vol. 3, p. 156 (describing Plaintiff ’s motion as one “inaptly titled motion for relief  from 

judgment, it’s more a supplement to a judgment, rather than relief  from it”); p. 167 (“The Court is 

persuaded by the Plaintiff ’s arguments and supplements and amends its judgment, awarding 

damages in the amount prayed for.”). 

C. Sewer-Only Revenue 

In addressing Sewer-Only Revenue in its July 12, 2018 Opinion from the bench, the Circuit 

Court made the same “liability to plaintiff” pronouncement and again opined at length about the 

Township’s lack of transparency before declining to rule: 

In fairness to the Defendant, it is not so much which factor in the 
denominator is altered to yield the truth, what matters is what is the quotient after 
the computation. This dissection of the denominator is performed by the Court 
merely to demonstrate the convoluted mess, which even if performed with fidelity to 
the water and sewer customers, is abstruse, recondite, it is not transparent. 

One thing is clear, by the plausible arguments both sides present in support 
of their contention that sewer only revenues are and are not baked into the water and 
sewer customers’ sewer rates, the Defendant’s method is unclear. It is hardly 
verifiable. If there were not an easier, less convoluted, traceable equation to deduct 
such projected revenues from projected costs, Plaintiff may well be stuck with a trust 
me, I am your government proclamation. Plaintiff may well fail to overcome the 
presumptive reasonableness, the thoughtless thoughtfulness. 

But there sure is a simpler, a transparent way to do this. The Defendant itself 
identifies the number of sewer only customers as quote, dot, dot, dot, relatively 
small, dot, dot, dot. [Opinion, Def. Appx. Vol. 4, pp. 58-59.] 

The Court further explained: 

These water and sewer customers’ sewer sewage contribution is a little less 
than their water quantity purchased. This means that the water and sewer customers’ 
pie slice of the entire sewer sewage pie is not 80 percent, but something less than say 
70 percent. This is Domine: We’re trying to keep the rates low; we write 80 percent, 
even though in truth it’s 70 percent. This is the Court: With all due respect, who are 
you, the child, the subordinate, or the parent, the principal? Don’t conceal from your 
parents on the notion you’re trying to protect them. If you are going to deal in 
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assumptions, then deal in assumptions. Don’t deal in assumptions if you are going to 
mix it up with perceived reality. [Id., p. 63.] 

See also Id., p. 65 (“Approximating a percentage of producers of a benign or intentionally inflated 

approximated quantity of sewer sewage as a means to offset an actually and easily calculable source 

of revenue is unreasonable.”); p. 66 (“The Court opines and adjudges, however, you either are not 

achieving proportionality because of your methodology, or your methodology is abstruse, and no 

one can tell whether or not your rates are proportional to costs, save wholesale deference, blind faith 

to the Defendant. This is not the law.”) 

As described above under Non-Rate Revenues, the Circuit Court ultimately awarded 

Plaintiff a refund based on the Sewer-Only Revenues at the same time and for the same reasons it 

awarded a refund based on the Non-Rate Revenues. 

D. OPEB 

 The Circuit Court found no cause of action under the Headlee Amendment as to any of 

Plaintiff’s claims, based on the Circuit Court’s determination that none of the overcharges (including 

the OPEB Charges) were revenue-raising: 

 This financing of OPEB is not, as Plaintiff contends, a future obligation, a -- 
a tax, a violation of Bolt, in this Court’s opinion. Neither, in this Court’s opinion, is 
charging for next year’s Band-Aid a tax, or revenue-raising. The Court agrees with 
the Defendant that the liability to the Defendant is incurred not when the ret -- when 
the retiree’s whittling knife slips, but when the retiree was trudging through the 
sewage wrenching on pipes as a water and sewer employee. There is no practical 
distinction, given this adjudicated date, when the liability was incurred between a 
Band-Aid needed today for a retired water and sewer employee and paid for by 
today’s water and customer, and a Band-Aid needed tomorrow for a retired water 
and sewer employee and paid for by today’s water and sewer customer, unless of 
course there is disproportion between rates and costs. And this proportion would 
manifest itself in a marked distinction between OPEB charges to one temporal class 
of water and sewer customers vis-à-vis another temporal class of water and sewer 
customers.  [Trans. 7/12/18, Cross Appx. 7, pp. 24-25.] 

The Circuit Court found liability in Plaintiff’s favor on her equitable claims related to the OPEB 

Charges (which alleged that the Charges were unreasonable) but declined to award any refund: 
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OPEB, judgment, liability in Plaintiff’s favor; damages, no dollars. Remedy, 
henceforth, explicit accounting for all OPEB dollars. Any dollar in unrestricted cash 
or cash equivalent accounts which the Defendant would characterize as an OPEB 
dollar, must be transferred into trust, or that dollar shall lose any identity as OPEB, 
and shall instead be what it necessarily is, a surplus. Defendant may propose, upon 
return to court, a specified time that dollar may reside in unrestricted cash account 
before its true nature as a surplus dollar emerges. It would be sensible, but the Court 
abstains in deference to division of powers, to perform a year-end reconciliation. [Id., 
p. 148.]15 

See also Id., p. 31 (“Judgment of liability to Plaintiff. No damages, however.”).16 

E. County Drain Charges 

The Circuit Court rendered a judgment of no cause of action under Count I (Violation of 

the Headlee Amendment) as to the County Drain Charges.  See Trans. 7/12/18, Cross Appx. 7, p. 

148 (“Storm water drain, judgment, no cause of action.”).  The Circuit Court reasoned as follows: 

 Number one, does the charge serve a regulatory purpose, rather than a 
revenue-raising purpose, and this is the Court speaking: It is clear, undisputed, or at 
least this Court finds from this record the dollars charged historically and presently 
are pass-through charges, no revenue raising intent or result has been proven by any 
standard of proof. 

  Number two, the charge -- is the charge proportionate to the necessary cost 
of the service -- and this is this Court speaking: Given the Court’s finding in number 
one that the charge is but a pass-through, the answer here is yes.  [Id., p. 12.] 

The Circuit Court later seemed to contradict is own reasoning, but stuck to its decision that 

the County Drain Charges were not taxes:  

Simply, these charges are not revenue-raising charges, even though it is amply clear 
the storm water drain and its service charges confer public benefits. There is a reason 
why the charge would seem not to belong to the sewer customers. It confers a public 
benefit. It is involuntary. There is a reason why the charge would seem not to belong 
to the taxpayers. It is not generated to raise revenue. Sure, it is involuntary; sure, it 
confers a public benefit, and presently, given the artificial rather than the actual 
sewage flow component to the equation which yields the sewer rate, there appears 

 
15  But see Id., pp. 30-31 (“Funding for currently retired employees to catch up for prior neglect 
is entirely sound, reasonable, and proportionate. Funding for future retiree benefits is a practice of a 
coequal branch of government exempt from judicial review. As a mere bystandard, it ma -- as a mere 
bystander, it makes complete sense in itself, and there is no sensible alternative anyway.”).  
16  The Circuit Court embodied this ruling, and all of its post-trial rulings from the bench on 
liability and refund amounts, in the Corrected Amended Judgment, Cross Appx. 1. 
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no individualized benefit to the sewer customers, the class holding the bag, so to 
speak.  [Id., pp. 15-16.] 

F. Public Fire Protection Charges 

 The Circuit Court found no cause of action under Headlee (Count I) as to the Public Fire 

Protection Charges.  See Trans. 7/12/18, pp. 36-37 (“Is the charge motivated by revenue-raising? 

Here, no revenue-raising agenda. Under the Bolt analysis, as a whole, no Headlee violation, no Bolt 

violation, no cause of action on this facet of the fire protection claim.”).  The Circuit Court also 

ruled that Plaintiff was not entitled to recover the cost of the excess capacity built into the 

Township’s water supply system for public fire protection purposes.  Id., p. 41 (“The Court denies 

money to Plaintiff for infrastructure.”).  As to Plaintiff’s claims for unreasonable water and sewer 

rates (Count II), violation of MCL 141.118 (Count III), and violation of MCL 123.141 (Count IV), 

the Circuit Court found no cause of action as to infrastructure costs but ordered the Township to 

account or the water it actually uses in fire hoses: 

Public fire protection, judgment, no cause of  action in part, liability in 
Plaintiff ’s favor in part. Damages, MCL 123.141(3), Plaintiff  prevails in a dollar 
amount equal to the cost of  water in fire hoses over the relevant time frame paid by 
the general fund. The parties are to calculate, approximate, or stipulate to this figure 
and report back. The Court has mused over the intersection of  the parties here; the 
parties may address this if  they choose, or ignore it. Remedy, henceforth, explicit 
accounting of  water in fire hoses to be paid for by the general fund, with explicit 
attention paid to the intersect -- strike that -- strike that.  

If  the Defendant chooses in-kind service exchanges, an explicit accounting 
of  same, with explicit valuations. Or, of  course, instead actual payment of  dollars 
rather than horse-trading. It would be sensible, but this Court abstains in deference 
to the division of  powers to perform a year-end reconciliation, or year-end 
reconciliations. [Id., p. 149.] 

G. The Rent Charges 

After trial, the Circuit Court found in favor of Plaintiff as to liability for the Rent Charges 

under Count II (Assumpsit – Unreasonable Water and Sewer Rates) and Count IV (Assumpsit – 

Violation of MCL 123.141).  However, the Circuit Court found that Plaintiff was not entitled to any 

refund, deferring to the Township’s determination of what constituted a fair trade of in-kind 
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services.  See Trans. 7/12/18, Cross Appx. 7, p. 32 (“And whether or not it is fair horse-trading is 

clearly the prerogative of the municipality; clearly, the prerogative of the electorate at the ballot box 

and the non-electorate inhabitants in their decision to remain or emigrate from the Township. This 

ratemaking method, this horse-trading, rests soundly within the juridical presumption of reasonable 

ratemaking.”).  Township ordered to explicitly document all instances where in-kind provision of 

services is used to reimburse the Township’s Water and Sewer Fund for services provided by the 

Township’s General Fund, including provision of in-kind services as reimbursement for Rent 

Charges. 

The Circuit Court found that in-kind payment for services between Township departments 

was permissible, and that the Township was liable to Plaintiff, but awarded no refund on this claim.  

The Circuit Court did grant Plaintiff prospective relief by ordering that the Township adopt greater 

transparency in the future with respect to in-kind payments between its general fund and Water and 

Sewer Fund: “Though no damages awarded, the Court adjudges that if Defendant chooses to trade 

services, it shall be explicit for all eyes to see. Thus, there is a remedy to the water and sewer 

customers, but no damages.” Id., pp. 33-34. 

The Circuit Court reiterated its decision on the Rent Charges as follows: 

Rent section. Liability in Plaintiff ’s favor; damages, no dollars. Remedy, 
henceforth explicit accounting of  any quote, in-kind service exchanges, with explicit 
valuations, or, of  course, instead, actual payment of  dollars rather than horse-trading. 
It would be sensible, but the Court abstains in deference to division of  powers, to 
perform a year-end reconciliation. [Id., pp. 148-49.] 

V. THE COURT OF APPEALS’ RULINGS 

A. The Presumption of Reasonableness 

The Court of Appeals held that “the trial court erred by failing to apply the presumption that 

the disputed rates were reasonable and abused its discretion by granting plaintiff permanent 

injunctive relief despite her failure to demonstrate that doing so was necessary to prevent irreparable 
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harm.”  COA Opinion, Exhibit A hereto, p. 26.  The court remarked that “[i]n contemporary 

municipal utility ratemaking cases, a similar focus on principles of ‘unjust enrichment’ is 

encapsulated within the rebuttable presumption that a municipality’s utility rates are reasonable.”  Id., 

p. 27 (citing City of Novi v. City of Detroit, 433 Mich. 414, 425-33; 446 N.W.2d 118 (1989).  With 

respect to Plaintiff’s refund claims, the court concluded as follows: 

In any event, the heart of the parties’ dispute regards the manner in which 
the rule of law set forth in Trahey should be applied. Specifically, citing in support 
Trahey, 311 Mich App at 595 (“[a]bsent clear evidence of illegal or improper expenses 
included in a municipal utility’s rates, a court has no authority to disregard the 
presumption that the rate is reasonable”) (emphasis added), plaintiff argues that in a 
ratepayer challenge like the one at bar (i.e., one pursued under MCL 123.141(3)), if a 
plaintiff does present clear evidence of either illegal or improper expenses included in 
a municipal utility’s rates, the presumption of reasonableness is no longer a relevant 
consideration—that is, the plaintiff need not also demonstrate that the rates, viewed 
as a comprehensive whole, are unreasonable. Put differently, plaintiff argues that 
Trahey stands for the proposition that, in the face of illegal or improper expenses 
included in the disputed rates, she is not required to demonstrate that the rates 
actually overcharged for the related water and sewer services. 

In stark contrast, the Township argues that, under Trahey, even if a specific 
expense that is included in formulating a challenged municipal utility rate is shown to 
be either illegal or improper, the plaintiff nevertheless bears the burden of both 
rebutting the presumption of reasonableness and proving that the disputed rates are 
unreasonable when viewed as a whole. In other words, the Township argues that 
absent a showing that the disputed rates actually overcharged plaintiff and the 
plaintiff class for the related water and sewer services, plaintiff’s challenge to those 
rates—and her request for monetary “damages” in particular—is fatally flawed. We 
agree with the Township. 

In our view, the flaw in plaintiff’s argument rests less on a textual dissection 
of Trahey than it does on the fundamental nature of plaintiff’s equitable “assumpsit” 
claims. “[E]quity regards and treats as done what in good conscience ought to be 
done.” Allard v Allard (On Remand), 318 Mich App 583, 597; 899 NW2d 420 (2017) 
(quotation marks and citation omitted). Had plaintiff sought a declaratory judgment 
that certain costs included in the disputed water and sewer rates were improper or 
illegal, perhaps she would be correct that the presumption of reasonableness would 
be irrelevant. Instead, however, by asserting her claims for assumpsit, plaintiff sought 
“restitution”—in the form of a refund to herself and the plaintiff class—of whatever 
amount was necessary to “correct for the unfairness flowing from” the Township’s 
“benefit received,” i.e., its “unjust retention of a benefit owed to another.” See Wright, 
504 Mich at 417-418, 422-423. Whether the Township would receive an unjust 
“benefit” from retaining the disputed rate charges in this case depends on whether 
the water and sewer rates, viewed as a whole, were unreasonable inasmuch as they 
were “excessive,” not on whether some aspect of the Township’s ratemaking 
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methodology was improper. See id. at 419 (“Unjust enrichment . . . doesn’t seek to 
compensate for an injury but to correct against one party’s retention of a benefit at 
another’s expense. And the correction, or remedy, is therefore not compensatory 
damages, but restitution. Restitution restores a party who yielded excessive and unjust 
benefits to his or her rightful position.”) (emphasis added). 

Plaintiff’s strained interpretation of Trahey would permit an order of 
restitution in this case without any evidence or finding that the Township was 
enriched, let alone excessively compensated, by collecting and retaining the disputed 
utility charges. Moreover, even assuming, arguendo, that plaintiff is correct 
concerning this Court’s holding in Trahey, she fails to recognize that, to the extent 
that Trahey might be read as inconsistent with our Supreme Court’s decisions 
concerning the essential nature of unjust enrichment and restitution in Wright, or 
with Novi’s holding regarding the continued viability of the presumption of 
reasonableness, Trahey must be ignored under the doctrine of vertical stare decisis. 
See In re AGD, 327 Mich at 339 (noting that, under the doctrine of vertical stare 
decisis, only our Supreme Court has authority to overrule one of its prior decisions, 
and until that Court does so, its former decisions remain binding on all lower courts); 
Allen v Charlevoix Abstract & Engineering Co, 326 Mich App 658, 665; 929 NW2d 804 
(2019) (noting that this Court is “required to ignore” its former published decisions 
“in favor of any conflicting Supreme Court precedent”). 

The application of such principles in this case is straightforward. On several 
occasions, the trial court explicitly found that plaintiff had failed to rebut the 
presumption of reasonableness or demonstrate that the disputed rates were excessive 
in comparison to the associated costs of providing the related water and sewer 
services. On this record, we perceive no basis to disturb those factual findings. On 
the contrary, without a comprehensive rate study—or some similar evidence 
demonstrating that the disputed rates excessively compensated the Township for the 
related utility services—one can at best speculate about whether the disputed rates 
were proportional to the underlying costs. And several of the testifying experts at 
trial specifically indicated that, based on a review of the Township’s audited financial 
statements, its cash inflows and outflows over the disputed period were proportional. 
Therefore, we are not definitely and firmly convinced that the trial court made a 
mistake when it found that plaintiff had failed to demonstrate disproportionality in 
the rates.  [Id., pp. 30-31.] 

As to Plaintiff’s request for injunctive relief, the court held: 

We also conclude that the trial court abused its discretion by granting 
plaintiff a permanent injunction requiring the Township to document its ratemaking 
efforts  in a specified fashion. “Injunctive relief is an extraordinary remedy that issues 
only when justice requires, there is no adequate remedy at law, and there exists a real 
and imminent danger of irreparable injury.” Jeffrey v Clinton Twp, 195 Mich App 260, 263-
264; 489 NW2d 211 (1992) (quotation marks and citation omitted; emphasis added). 
See also Royal Oak Sch Dist v State Tenure Comm, 367 Mich 689, 693; 117 NW2d 181 
(1962) (“Equity should not be used to obtain injunctive relief where there is no proof 
that complainant would suffer irreparable injury.”). Moreover, the party seeking 
injunctive relief has the burden of demonstrating that the requested injunction is 
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appropriate and necessary. Pontiac Fire Fighters Union Local 376 v City of Pontiac, 482 
Mich 1, 3; 753 NW2d 595 (2008); Dutch Cookie Machine Co v Vande Vrede, 289 Mich 
272, 280; 286 NW 612 (1939).  [Id., p. 31.] 

B. The Revenue Bond Act 

The Court of Appeals rejected Plaintiff’s claim under the Revenue Bond Act’s free service 

provision, MCL 141.118(1), on the grounds that the Circuit Court “expressly found that the 

Township did, in fact, pay for the disputed PFP [Public Fire Protection] expenses by way of in-kind 

remuneration provided to the water and sewer fund.”  Id., p. 32.  The court also credited the 

testimony of the Township’s expert and rejected the testimony of Plaintiff’s expert because it was 

based on an “antiquated” methodology.  Id., p. 33. 

C. MCL 123.141(3) 

The Court of Appeals rejected Plaintiff’s claim under the Service Outside Territorial Limits 

Act, MCL 123.141(3), based on its finding that Plaintiff had failed to rebut the presumption of 

reasonableness, which the court found to be a prerequisite for maintaining such a claim. 

D. The Headlee Amendment 

The Court of Appeals held that Plaintiff failed to satisfy two of the three Headlee factors.  

Regarding whether the charges served a regulatory purpose, the court held: 

Similarly, in this case, it is undisputed that the contested rates are assessed to 
fund the operational and capital expenses of the Township’s water and sewer system, 
which serves the primary function of providing water and sewer services to the 
Township’s ratepayers. Moreover, to the extent that those rates result in surpluses 
during some fiscal years, Domine indicated that the Township’s 20-year capital 
improvement program was, at least in part, necessitated by the entry of an 
“abatement order” against the Township, which arose out of litigation with the DEQ 
and regarded the level of water “infiltration” in the Township’s sewer system. 
Categorically, such obligations arising out of administrative-agency regulations serve 
a regulatory purpose. On the strength of the entire record, we hold that the 
Township’s act of raising a prudent level of both revenue and capital and operational 
reserves through the disputed rates—including revenue to fund its OPEB 
obligations, the costs of providing fire protection services to the community, 
expenses related to the county storm-drain system, and necessary capital 
improvements—primarily serves valid regulatory purposes. 
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Nor are we persuaded by plaintiff’s contention that, because some who are 
not ratepayers may benefit from the water and sewer system, the disputed rates must 
be an improper tax. By way of example, although county storm-sewer systems 
certainly benefit the general public when viewed on a macro scale—e.g., by 
preventing roadways from flooding, limiting soil erosion and the pollution of 
waterways, and decreasing demand on regional wastewater-treatment facilities—the 
vast majority of governmental enterprises benefit the general public, rather than just 
one regional subset of the public, when viewed on such a scale. As in Shaw, plaintiff’s 
proposed application of the first Bolt factor would effectively hamstring municipal 
utilities, preventing them from raising the funds necessary to comply with mandatory 
state and federal regulations if doing so will yield any sort of incidental benefit for 
society at large. In any event, viewing the disputed rates as a whole, we are persuaded 
that they primarily serve valid regulatory purposes under the first Bolt factor, which 
favors the determination that they are user fees rather than taxes.  [Id., p. 36.] 

Regarding whether the charges were proportionate to the necessary cost of the service, the 

court held that Plaintiff had failed to carry her burden of proof because “on several occasions, the 

trial court expressly found that plaintiff had failed to demonstrate that the disputed utility rates were 

disproportionate to the underlying utility costs, and as already explained, we see no basis for 

disturbing that factual finding.”  Id., p. 37.  The Court of Appeals thus relied on the same “cash in 

versus cash out” analysis it applied in connection with the presumption of reasonableness, and 

concluded that because Plaintiff had not shown that the Township claimed to have collected 

revenue in an amount roughly equal to what it claimed to have spent, the Township’s rates were 

proportionate. 

The court agreed with Plaintiff that the charges were not voluntary, but this factor alone was 

not enough for Plaintiff to prevail on her Headlee claim: 

On this record, we conclude that use of the Township’s water and sewer 
services cannot be viewed as “voluntary” for purposes of the Bolt inquiry. If a charge 
is “effectively compulsory,” it is not voluntary. Bolt, 459 Mich at 167. With the 
exception of those sewer-only customers who have elected not to have a meter 
installed to track their actual well-water usage, it is technically true that the 
Township’s water and sewer customers can avoid paying the variable portion of the 
disputed rates by refusing to use any water. But the fixed portions of those rates 
constitute flat-rate charges like those in Bolt, 459 Mich at 157 n 6, and such flat rates 
can only be avoided by not being a utility customer in the first instance. To the 
extent that the Township contends that the fixed rates are nevertheless voluntary 
because ratepayers can avoid paying them by moving elsewhere, that argument is 
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unavailing. See id. at 168 (“The dissent suggests that property owners can control the 
amount of the fee they pay by building less on their property. However, we do not 
find that this is a legitimate method for controlling the amount of the fee because it 
is tantamount to requiring property owners to relinquish their rights of ownership to 
their property by declining to build on the property.”). In light of Bolt, 459 Mich at 
167-168, we conclude that at least the fixed portion of the disputed rates here—the 
most sizable portion—is effectively compulsory. Thus, the third Bolt factor weighs in 
favor of plaintiff’s position.  [Id., p. 38.] 

 

ARGUMENT 

I. AS CONCEDED BY THE TOWNSHIP, THIS CASE PRESENTS ISSUES OF 
STATEWIDE PUBLIC IMPORTANCE AND THEREFORE JUSTIFIES THE 
CRITERIA FOR THIS COURT’S REVIEW.   

This case presents a unique opportunity for this Court to address improper methods of 

municipal finance that are designed to evade limitations on municipal taxing power and impose 

unreasonable charges on users of municipal utility services.  As the Township itself concedes, this 

case “involves a significant case of public interest.”  See Request for Publication, Exhibit C hereto.  

In reversing the Circuit Court’s judgment rendered after an extensive bench trial, the Court 

of Appeals panel in this case abdicated its responsibility to enforce limitations on the Township’s 

wrongful financing practices and, in doing so, denied relief to a certified class of over 25,000 water 

and sewer customers in the Township.  

The Court of Appeals panel in this case was unduly deferential to the rate-making practices 

of the Township and sanctioned ratemaking practices which would enable Michigan municipalities 

to impose virtually-unlimited rates with impunity.  This appeal asks this Court to more precisely 

define the discretion municipalities possess in this area, and to enforce the power of the judiciary to 

invalidate Rates that (a) include expenses which constitute hidden taxes and (b) are arbitrary, 

capricious and/or unreasonable. 

In particular, the Court should grant leave to decide three important issues:   
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(1) should the presumption of reasonableness that historically has been applied to municipal 

utility rates and charges continue to be applied by the Michigan Courts?  

(2) if the presumption of reasonableness still applies in general, does the presumption apply 

specifically when determining whether a fee or charge constitutes an unlawful tax in violation of the 

Headlee Amendment and other limitations on municipal taxing power; and  

(3) Assuming a presumption of reasonableness applies, what quantum of proof is necessary 

for a plaintiff to rebut the presumption and ultimately prove that a municipal utility’s rates are 

“unreasonable”? 

The outcome of this case will directly affect the rights of over 40,000 Michigan citizens and 

may indirectly affect the rights of virtually every other Michigan citizen.  It is worthy of this Court’s 

review.  Indeed, this case meets virtually every criteria warranting review by this Court, including: (1) 

the issue has significant public interest and is against a subdivision of the State, MCR 7.302(B)(2); (2) 

the issues presented involve “legal principles of major significance to the state’s jurisprudence,” 

MCR 7.302(B)(3), and (3) the Court of Appeals decision “is clearly erroneous and will cause material 

injustice” to thousands of property owners in the Township.  MCR 7.302(B)(5). 

The Township clearly agrees that this case meets at least the “significant public interest” 

requirement of MCR 7.302(B)(2).  Indeed, After the Court of Appeals issued its January 7, 2021 

unpublished Opinion, the City asked the Court of Appeals panel, as authorized by MCR 7.215(D), 

to publish the Opinion.  See Exhibit C hereto.17  The City’s publication request attacked Plaintiff’s 

counsel and intimated that suits like these represent an existential threat to the ability of 

municipalities to effectively provide water and sewer services to their inhabitants.    In its publication 

request, the Township argued:  

 
17  As of the date of the filing of this Application, the Court of Appeals has not yet ruled on the 
publication request. 
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“The Township respectfully asserts that this case involves a significant 
case of public interest,” and “this is especially true in this case where counsel for 
Plaintiffs have made a ‘cottage industry’ out of threatening to and suing 
municipalities on issues essentially identical to the instant case.”  Id. at p. 1. 

 
“… these public utilities are ‘regulated and used for the public benefit,’ and 

thereby this lawsuit meaningfully implicated the public interest.”  Id. 
 
“… the public continues to have an increasing interest in the utility rates and 

ratemaking process.”  Id. at p. 2. 
 
“Due to this action’s significance to the public interest, both the 

Michigan Municipal League (“MML”) and the Michigan Township Association 
(“MTA”), representing municipalities and townships statewide, submitted an amicus 
brief supporting the Township’s position.”  Id. 

 
“In short, since the governmental entities throughout the state represent the 

public, the Court’s written Opinion in this case involves not only legal issues of 
significant interest to the Township, but legal issues of significant public 
interest.” Id. (emphasis added).  

For these reasons, and the reasons described more particularly below, the Court should grant 

Plaintiffs’ Application for Leave to Appeal. 

II. THE COURT SHOULD GRANT LEAVE TO DECIDE WHETHER THE 
“PRESUMPTION” OF REASONABLENESS SHOULD CONTINUE TO 
APPLY TO MUNICIPAL UTILITY RATES AND CHARGES 

This case turned largely on the lower courts’ application of the “presumption” of 

reasonableness that historically has been applied to municipal utility rates and charges.  See, e.g., Novi 

v Detroit, 433 Mich. 414, 428-429; 446 N.W.2d 118 (1989).  In its Opinion, the Court of Appeals 

suggested that the Circuit Court had refused to apply the presumption of reasonableness because the 

Township had not provided sufficient detail about its ratemaking process: 

The court described that presumption as a “substitute for reason” and an 
exercise in “thoughtless thoughtfulness,” at least as applied here; suggested that Novi 
and Trahey are outdated, having relied on caselaw from “1942 and 1943”; and 
indicated that application of the presumption of reasonableness in this case would 
“bastardize the presumption” and “absolutely, necessarily, unequivocally transform it 
into an unrebuttable presumption[.]” In support, the trial court reasoned that “[i]t is 
clear from a reading of the law that a presumption exists once the details are on the 
table for all to see. First comes the details, then comes the presumption.” 
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Plaintiff disagrees with the Court of Appeals’ characterization of the Circuit Court’s 

treatment of the presumption.  In Plaintiff’s view, the Court deemed the presumption rebutted 

because the Township had obfuscated the evidence relevant to the application of the presumption.  

But whether the Circuit Court failed to apply the presumption or deemed the presumption rebutted, 

the presumption itself is unwarranted.  For the reasons discussed below, Plaintiff respectfully 

submits that the lower courts have misapplied the presumption, and requests that the Court grant 

the application for leave in order to consider whether that presumption should even continue to 

apply. 

A. The Unique Status Enjoyed By Municipal Utilities Justifies Heightened, Not 
Diminished, Judicial Scrutiny 

In plaintiff’s view, the lower courts have used the presumption of reasonableness as a 

justification for abandoning any meaningful review of municipal utility rates.  But judicially-imposed 

limitations on these municipal powers are vital for the following reasons:  In Michigan, municipal 

water and sewer utilities, which essentially operate as businesses, enjoy three distinct advantages 

virtually unheard-of in the private sector: (1) they enjoy absolute monopolies over the market for 

their services, (2) their customers must purchase those services and (3) their prices are completely 

unregulated by any governmental agency.  These governmental units provide essential services to 

their inhabitants with no competition.  Customers have no realistic alternative.  Residents whose 

homes and businesses are serviced by the Township’s water and sewer lines are required to hook up 

to those facilities.  As a result, people who want to use their showers, sinks and toilets must pay the 

Township for that “privilege.” As Justice Markman observed (in his dissent to the COA’s original 

decision in Bolt that was later adopted in substantial part by the majority in Bolt):   

City ordinances mandate that all property owners connect to the sanitary 
sewer and it does not seem unreasonable to assume that Ordinance 925 will 
eventually be amended to impose the same requirement with respect to the newly 
separated storm sewer system. The use of such indispensable services cannot be 
considered a matter of choice when there is a municipal monopoly and 
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mandate over them. The property owner wishing not to use the service, or to use 
another service, has no alternatives. The charge is effectively compulsory. [221 
Mich. App. at 97 (emphasis added)] 

 
Indeed, even the Court of Appeals ultimately held that the Township’s Water and Sewer 

Charges were not voluntarily incurred or paid. 

The Township is allowed its monopoly, but various state laws governing water and sewer 

rates place clear and reasonable limits on the Township’s right to charge for the services.  The trade-

off is that a municipal utility is required to set Rates at a level that recovers no more than its actual 

“cost of service.”  Simply, the Township is not Apple Inc., tasked with maximizing the profits for its 

shareholders in the face of price competition from well-financed rivals like Dell, HP and 

Toshiba.  Instead, the Township is required to impose Rates that are designed to pay for the current 

expenses properly associated with its water and sewer function, and no more.  Unfortunately, the 

Township has disregarded this fundamental principle of municipal rate-making, to the detriment of 

tens of thousands of its citizens. 

In stark contrast to the environment enjoyed by municipal utilities like those operated by the 

Township, regulated utilities, like DTE Energy and Consumers Power, have to answer to the 

Michigan Public Service Commission (“PSC”).  The PSC is there to vigorously ensure, on an 

ongoing basis, that the regulated utilities recover their “cost of service,” and not a penny more.  By 

law, DTE and Consumers have to continually convince the PSC that their rates are fair and 

reasonable.  In Bolt, the Court recognized that rate-making principles applicable to regulated utilities 

could be applied by analogy to municipal utilities.  See Bolt, 459 Mich. at 164. 

On this point, the Court of Appeals recently observed the following:   

“In very general terms, the [Public Service Commission] compares an electric utility’s 
revenues to its costs, “reconciles” the two, and permits the electric utility to adjust its 
rates accordingly. See Attorney General v Pub Service Comm, 237 Mich App 27, 30; 602 
NW2d 207 (1999). If the utility collected more revenue than its costs, it must 
refund or credit the excess to its customers. MCL 460.6j(14) and (16). If it 
collected less revenue than its costs, it may recover the difference from its 
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customers.” MCL 460.6j(15) and (16)”  [In re Application of DTE Energy Company For 
Reconciliation of 2015, Case No. 339557 (December 6, 2018) (emphasis added)] 

It also bears noting that municipal water and sewer utilities in Michigan are completely 

unregulated.  See Mich. Comp. Laws § 460.6; Novi v. Detroit, 433 Mich. 414, 429, 446 N.W.2d 118 

(1989).  Therefore, only the Michigan courts, aided by private litigants, are empowered to place 

limits on their ability to recognize monopoly profits.  Without suits like these, municipal utilities can 

charge whatever they like and that is why the Township is so hell-bent on defeating this case and 

preserving its monopoly.  And that is why we are here.   

In Plaintiffs’ view, the Headlee Amendment and other statutory and common law limitations 

on governmental taxing power and municipal utility ratemaking are vital because the government is 

endlessly creative in its attempts to separate citizens from their money.  As Justice Marshall of the 

U.S. Supreme Court pointed out 200 years ago, “the power to tax involves the power to destroy.” 

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431; 4 L. Ed. 579 (1819).  This case seeks to enforce 

those limitations, but the presumption of reasonableness, which has been given nearly dispositive 

weight by the lower courts, effectively forecloses review by the only branch of government with the 

power to prevent the abuse of the monopoly power possessed and wielded by municipal utilities. 

Also, it is significant that, in operating a water and sewer utility, a municipality is acting in a 

proprietary, and not a governmental, capacity.  As the Court of Appeals recently held in Boler v. 

Governor, 324 Mich. App. 614, 923 N.W.2d 287 (2018), a case arising out of the Flint water crisis: 

With respect to waterworks in particular, the Home Rule City Act, MCL 117.1 et seq. 
authorizes a municipality to provide for the installation and connection of sewers 
and waterworks in its charter.  MCL 117.4b.  The operation and maintenance of 
waterworks is generally found to be a proprietary or private function of a 
municipality as opposed to a governmental function. Exceptions, as always, do 
exist, but they are easily identifiable. “Although a city may in the construction, 
operation and maintenance of a water works system be acting, under certain factual 
circumstances, in a governmental capacity, as a general proposition the weight of 
authority is to the effect that in engaging in such an enterprise the city acts in a 
proprietary or private capacity.” Taber v. City of Benton Harbor, 280 Mich. 522, 525, 274 
N.W. 324 (1937).  The cases cited in Taber were out-of-state cases and only 
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one, Miller Grocery Co v. Des Moines, 195 Iowa 1310, 192 N.W 306 (1923), set forth a 
factual situation in which maintenance of a waterworks was deemed a governmental 
function. 

In Miller, the court held that a municipality, acting in a governmental capacity, had 
the right to maintain and operate waterworks for the purpose of fire protection and 
also had the right, in its proprietary capacity, to operate waterworks to distribute 
water to citizens and receive money for the same. Id. at 307.  The majority of cases 
cited in Taber reiterated that a municipality supplying water to its citizens did so in 
a proprietary function.  Taber, 280 Mich. At 525.  See Woodward v. Livermore Falls 
Water Dist., 116 Me. 86, 100 A. 317 (1917) (holding that a municipal corporation 
engaged in the business of supplying water to its inhabitants was engaged in an 
undertaking of a private nature because it entered into an enterprise that involved 
the ordinary incidents of a business wherein it sold what people desired to buy and 
that might become a source of profit); Canavan v. City of Mechanicville, 229 NY 
473, 476, 128 N.E 882 (1920) (“While the business of maintaining a municipal 
water system and supplying water to private consumers at fixed compensation is 
public in its nature and impressed with a public interest, it is not an exercise of 
governmental or police power. A municipal corporation in aggregating and 
supplying water for the extinguishment of fires discharges a governmental function. 
In operating a water works system, distributing water for a price to its inhabitants, 
it acts in its private or proprietary capacity, in which it is governed by the same 
rules that apply to a private corporation so acting.”). 

What is gleaned from these cases is that if a municipality is supplying a utility—
or specifically, waterworks—to its citizens and the citizens are paying for the 
waterworks, the municipality is operating the waterworks as a business, and 
it is doing so as a businessman or corporation, not as a concern of the state 
government or as the arm of the state. It is, after all, serving only a limited number 
of people within its boundaries, not the state as a whole. If, on the other hand, the 
municipality is supplying water for the purpose of protecting its citizens from fire 
or natural disaster or anything else that has the potential to have statewide impact 
and it is not profiting from the provision of that water, it could be deemed to be 
serving a government function and serving the public in general. Then the 
municipality could be deemed to be acting as an arm of the state in maintaining and 
operating waterworks. 

Taking all of this into account, we conclude that the city of Flint was not acting as 
an arm of the state when operating its waterworks.  Historically, a municipality’s 
provision of drinking water to its citizens—which is precisely the issue here—was 
not considered a government function because the municipality was acting in its 
role as a proprietor, and not in a governmental capacity. And, with the enactment 
of the Home Rule City Act and the adoption of the 1963 Constitution, 
municipalities were provided with even more power and control over activities 
such as providing utilities or services to their populations. The city has provided no 
persuasive argument or binding authority to indicate that the city was acting as an 
arm of the state when operating its waterworks. The Court of Claims therefore did 
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not have exclusive jurisdiction over plaintiffs’ claims against defendants. [324 Mich. 
App. at 624-25 (emphasis added)]. 

As the courts have recognized, municipalities like the Township operate their water and 

sewer utilities as businesses. Yet, they legally are only allowed to recover the “actual costs of service” 

as opposed to making a profit.  Plaintiff submits that the proprietary nature of the activity here 

further justifies abandonment of the presumption which hampers judicial review of municipal utility 

rates and charges.  Actions taken by a municipality in furtherance of its governmental functions are 

far more worthy of judicial deference than those taken in furtherance of its business activities in 

providing water and sewer service to its inhabitants. 

B. The Historical Justifications For The Presumption Are Not Compelling 

The principal reasons the Courts have historically applied a “presumption” of 

reasonableness were summarized by this Court in Novi v Detroit, 433 Mich 414, 428-429; 446 NW2d 

118 (1989): 

[R]ate-making is a legislative function that is better left to the discretion of 
the governmental body authorized to set rates. * * * Michigan courts, as well as those 
in other jurisdictions, have recognized the longstanding principle of presumptive 
reasonableness of municipal utility rates. These courts have stressed a policy of 
judicial noninterference where the Legislature has authorized governmental bodies to 
set rates.  …  

Courts of law are ill-equipped to deal with the complex, technical processes 
required to evaluate the various cost factors and various methods of weighing those 
factors required in rate-making. 

For the reasons discussed below, however, these historical rationales for the presumption do 

not justify the continued application of the presumption. 

1. Justification 1:  Ratemaking Is A Legislative Function 

The presumption of reasonableness has its basis in part in the Courts’ view that ratemaking 

is a legislative act.  Therefore, ratemaking that is not legislative in nature should not be entitled to a 

presumption of validity.  Bloomfield Township establishes rates through resolutions, not 
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ordinances.  That means the “legislative function” justification for the presumption of 

reasonableness should not apply.   

The Michigan courts have long recognized that where a municipality acts pursuant to a 

resolution and not an ordinance, the municipality’s acts are not legislative in nature:  In Saginaw 

Intermediate Sch. Dist. v. Coleman Cmty Schools, 2007 Mich. App. LEXIS 2593 (2007), the Court 

summarized these long-standing principles as follows:   

“Furthermore, under the circumstances, the resolution itself was a legally binding 
commitment. ”Boards of education, like other corporate boards, execute their 
powers at meetings lawfully called and held unless otherwise authorized by 
statute.” McLaughlin v Bd of Ed of Fordson School Dist of City of Dearborn, 255 Mich. 667, 
670; 239 NW 374 (1931). The August 16, 2000, resolution states that it was adopted 
at a regular meeting of the Coleman Board of Education. Such a meeting may be 
considered a quasi-legislative proceeding, Kefgen v Davidson, 241 Mich. App. 611, 619; 
617 N.W.2d 351 (2000), and an act of legislation by one legislature cannot bind 
future legislatures. Pittsfield Charter Twp v Washtenaw Co, 468 Mich. 702, 713; 664 
N.W.2d 193 (2003). However, a resolution is not actually in the nature of legislation. 
“A resolution is the form in which a legislative body expresses a determination or 
directs a particular action. It is of a special or temporary character, whereas an 
ordinance prescribes a permanent rule for the conduct of government.” Duggan v 
Clare Co Bd of Comm’rs, 203 Mich. App. 573, 576; 513 N.W.2d 192 (1994). ”The 
nature of the act, not its effect, determines whether an action by the legislative body 
of a county may be accomplished by resolution rather than by ordinance.” Id. 
In Duggan, a contract for the sale of land was special or temporary in nature, and it 
was therefore appropriate for the county to enter into it by a resolution. In other 
words, “a resolution is not a law or an ordinance but merely the form in which a 
legislative body expresses a determination or directs a particular action.” Kalamazoo 
Muni Utilities Ass’n v City of Kalamazoo, 345 Mich. 318, 328; 76 N.W.2d 1 (1956).” 
[emphasis added] 

And even if the ratemaking is a legislative function, there is no reason to defer to the 

ratemaking determinations of municipal utilities, which in virtually all cases lack the institutional 

expertise of a regulatory agency, like the PSC.  A rate order from the PSC is entitled to significant 

judicial deference because the PSC has the recognized expertise in evaluating utility rates and 

charges. As this Court observed in Ameritech Mich. v. Public Service Commission, 460 Mich. 396, 427, 596 

N.W.2d 164 (1999):  
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To declare an order of the commission unlawful there must be a showing that the 
commission failed to follow some mandatory provision of the statute or was guilty of 
an abuse of discretion in the exercise of its judgment. [Giaras v Public Service Comm, 
301 Mich. 262, 269; 3 N.W.2d 268 (1942).]  The hurdle of unreasonableness is 
equally high. Within the confines of its jurisdiction, there is a broad range or “zone” 
of reasonableness within which the PSC may operate. Michigan Bell Telephone Co v 
Public Service Comm, 332 Mich. 7, 26-27; 50 N.W.2d 826 (1952). 
 

The deference accorded to PSC rate determination is warranted, because the PSC is a regulatory 

agency populated with learned professionals tasked with making sure regulated utilities do not 

overcharge their customers.  Yet, when the presumption is applied to municipal utility rates that are 

unregulated by the PSC, a rate determination by a municipality is accorded essentially the same 

judicial deference as a rate order issued by the PSC.  That deference is unwarranted where, as here, 

there is no reason to believe that the municipality has any particular expertise in ratemaking.  Indeed, 

the Township’s rate methodology here was so amateurish and nontransparent that the Circuit Court 

found it virtually impenetrable and indecipherable.   

 
2. Justification 2:  Courts Are “Ill-Equipped” To Deal With Municipal 

Rate Challenges 

The other historical reason the presumption has been applied is that courts allegedly are “ill-

equipped to deal with the complex, technical processes required to evaluate the various cost factors 

and various methods of weighing those factors required in rate-making.”  So what?  Courts are “ill-

equipped” to decide a variety of complex factual issues without the assistance of expert witnesses. 

For example, there can be no reasonable debate that the average trial judge is “ill-equipped” to 

decide a personal injury birth trauma case.  Yet, that does not result in deference toward the actions 

of the defendant physician, nor does it justify a presumption that physician acted reasonably in any 

particular case or otherwise limit the trial court’s ability to adjudicate the case.  As in this case, expert 

witnesses learned in the relevant speciality provide opinion testimony that guides the trial court in 

understanding complex facts.     
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In sum, there are compelling reasons for this Court to reassess the wisdom of “presuming” 

municipal utility rates are “reasonable.”  Accordingly, Plaintiff requests that the Court grant leave to 

enable that reassessment. 

C. Should The Presumption Trump The Headlee Amendment? 

Assuming the presumption of reasonableness has continuing vitality in general, the Court 

should grant the application to decide if the presumption applies to municipal charges that 

constitute unlawful taxes in violation of the Headlee Amendment and other limitations of municipal 

taxing authority. 

There are compelling reasons for the Court to refuse to apply the presumption in “tax” 

cases.  First of all, as discussed below, the test for determining whether a charge is a tax is simply 

different that than the test for determining whether a charge is unreasonable.  As the Court of 

Appeals has observed: even if a municipality’s Water and Sewer Charges are not taxes, they must still 

be “reasonable.” Mapleview Estates v. City of Brown City, 258 Mich. App. 412 (2003).   

In Bolt, the Court, in enforcing the Headlee Amendment, identified “three primary criteria to 

be considered when distinguishing between a fee and a tax”: (1)A user fee must serve a regulatory 

purpose rather than a revenue-raising purpose; (2) User fees must be proportionate to the necessary 

costs of the service; and (3) payment of the fee is voluntary. 459 Mich. at pp. 161-62. 

It is clear that municipal utility charges can constitute taxes to the extent that they exceed a 

municipality’s actual cost of providing the utility service. In Bolt, the Michigan Supreme Court 

specifically rejected the assertion that charges for sanitary sewers are “always user fees.” 459 Mich. at 

162. Instead, the Court held that sewerage can properly be viewed “as a utility service for which 

usage-based charges are permissible, and not as a disguised tax,” only where “the charge for … 

sanitary sewers reflects the actual costs of use, metered with relative precision in accordance 

with available technology, including some capital investment component.” Id at p. 164-64 



35 

 

(emphasis added). The Court recognized that “where revenue generated by a regulatory ‘fee’ exceeds 

the cost of regulation, the ‘fee’ is actually a tax in disguise.” Id. at 164, n. 14 (quoting Gorney v. 

Madison Heights, 211 Mich. App. 265, 268, 535 N.W.2d 263 (1995)).   

Notably, there is not a whisper in the Bolt opinion that would suggest that the Court was 

applying a presumption of reasonableness to the City of Lansing’s Stormwater Charges.  This is 

probably because, while the issue of reasonableness is typically one of fact, Bolt specifically held that 

whether a charge constitutes a “tax” is an issue of law for the Court.  Bolt, 459 Mich. at 158.    

Presumptions, however, are applicable to issues of fact.  See Mich. Aero Club v. Shelley, 283 Mich. 

401, 410; 278 N.W. 121 (1938) (“Presumptions are frequently misapplied. They are merely prima 

facie precepts. . . . They are inferences from the existence or nonexistence of facts. . . . They 

disappear if, and when, evidence is introduced from which facts may be found . . . and cannot be 

weighed against evidence”) (citations omitted).  Therefore, it is absurd to talk about applying a 

presumption in resolving an issue of law.  See MRE 301 (“a presumption imposes on the party 

against whom it is directed the burden of going forward with evidence to rebut or meet the 

presumption . . ..”) (emphasis added); Isabella Cty. Dep't of Soc. Servs. v. Thompson, 210 Mich. App. 

612, 615; 534 N.W.2d 132 (1995) (a presumption is a procedural device that regulates the burden of 

proceeding with the evidence. . . . The presumption is dissipated, however, once substantial 

evidence has been submitted by its opponent.”) (emphasis added). 

Moreover, according the “presumption of reasonableness” to charges challenged under 

Headlee would undermine the broad, remedial purposes of that constitutional amendment.  As the 

Bolt Court observed: 

The Headlee Amendment “grew out of the spirit of ‘tax revolt’ and was designed to 
place specific limitations on state and local revenues. The ultimate purpose was to 
place public spending under direct control.” Waterford School Dist v State Bd of Ed, 98 
Mich. App. 658, 663; 296 N.W.2d 328 (1980). More recently, this Court has stated, 
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The Headlee Amendment was “part of a nationwide ‘taxpayers 
revolt’ . . . to limit legislative expansion of requirements placed on 
local government, to put a freeze on what they perceived was 
excessive government spending, and to lower their taxes both at the 
local and the state level.” Airlines Parking, Inc v Wayne Co, 452 Mich. 
527, 532; 550 N.W.2d 490 (1996). [Bolt, 459 Mich. at 160-161] 

Clearly, the purpose of the Headlee Amendment was not to give municipalities the “benefit 

of the doubt” that is accorded by a presumption of reasonableness.  Instead, the Amendment was 

intended to keep their feet to the fire, so to speak, as it relates to creative methods of municipal 

finance.  This is yet another reason why the presumption of reasonableness has no place in Headlee 

jurisprudence. 

III. THE COURT SHOULD GRANT LEAVE TO DICTATE THE QUANTUM 
OF PROOF NECESSARY TO DEMONSTRATE THAT A MUNICALITY’S 
UTILITY RATES ARE UNREASONABLE18 

A. Question 1:  How Does A Plaintiff Rebut The Presumption? 

The Court of Appeals gave almost dispositive weight to the presumption that the 

Township’s rates are reasonable under Trahey v. City of Inkster, 311 Mich. App. 582, 594; 876 N.W.2d 

582 (2015).  But, assuming the presumption has continued vitality, how should that presumption 

properly be applied? 

 
18  Throughout this Application, Plaintiff’s reference to the requirement that rates be reasonable 
means that the rates cannot be “arbitrary, capricious or unreasonable.”  See, e.g., City of Plymouth v City 
of Detroit, 423 Mich 106, 133; 377 NW2d 689, 701 (1985), citing City of Detroit v City of Highland Park, 
326 Mich 78, 92; 39 NW2d 325, 330 (1949). This Court has stated that “arbitrary” and “capricious” 
have generally accepted meanings and wrote that Arbitrary is: [W]ithout adequate determining 
principle * * * [f]ixed or arrived at through an exercise of will or by caprice, without consideration or 
adjustment with reference to principles, circumstances, or significance, * * * decisive but 
unreasoned. Capricious is: [A]pt to change suddenly; freakish; whimsical; humorsome. [Goolsby v City 
of Detroit, 419 Mich 651, 678; 358 NW2d 856, 870 (1984) Page 7 (internal quotations omitted), citing 
United States v Carmack, 329 US 230, 246 n 14; 67 S Ct 252, 260; 91 L Ed 209 (1946).] Additionally, 
Black’s Law Dictionary defines arbitrary as “[d]epending on individual discretion; of, relating to, or 
involving a determination made without consideration of or regard for facts, circumstances, fixed 
rules, or procedure” and “capricious” as “contrary to the evidence or established rules of law.” 
ARBITRARY, Black’s Law Dictionary (10th ed. 2014); CAPRICIOUS, Black’s Law Dictionary 
(10th ed. 2014). 
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We do know this:  a presumption has no weight as evidence; all Plaintiff must do is 

introduce evidence to rebut the presumption and it evaporates, leaving the Court with the ordinary 

task of weighing the evidence.  The definition of a “presumption,” is something the court must 

“suppose to be true without proof”.  Sandstrom v. Montana, 442 U.S. 510, 517; 99 S. Ct. 2450, 2455 

(1979).  Presumptions are rebuttable with evidence.  See Mich. Aero Club v. Shelley, 283 Mich. 401, 410; 

278 N.W. 121 (1938) (“Presumptions are frequently misapplied. They are merely prima facie 

precepts. . . . They are inferences from the existence or nonexistence of facts. . . . They disappear if, 

and when, evidence is introduced from which facts may be found . . . and cannot be weighed against 

evidence”) (citations omitted); Gillett v. Michigan United Traction Co., 205 Mich. 410, 414; 171 N.W. 

536 (1919) (“It is now quite generally held by the courts that a rebuttable or prima facie presumption 

has no weight as evidence. It serves to establish a prima facie case, but if challenged by rebutting 

evidence, the presumption cannot be weighed against the evidence. Supporting evidence must 

be introduced, and it then becomes a question of weighing the actual evidence introduced, 

without giving any evidential force to the presumption itself.”) (emphasis added). 

The Court should grant the application and not only reaffirm these general principles, but 

also apply them specifically to cases challenging municipal water and sewer rates and charges.  

Absent clear guidance from this Court, the lower courts are apt to continue to misconstrue the 

“presumption” and immunize those rates and charges from meaningful challenges.  

In addressing the presumption, Plaintiff submits that the Court consider the following 

procedure adopted by the Virginia Supreme Court and described in Town of Leesburg v. Giordano, 280 

Va. 597, 701 S.E.2d 783 (Va. 2010):   

Where presumptive reasonableness is challenged by probative evidence of 
unreasonableness, the challenge must be met by some evidence of reasonableness.  If 
evidence of reasonableness is sufficient to make the question fairly debatable, the 
[legislative action] ‘must be sustained’.  If not, the evidence of unreasonableness 
defeats the presumption of reasonableness and the [legislative action] cannot be 
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sustained. [280 Va. At 605-606 (quoting Board of Supervisors v. Robertson, 266 Va. 525, 
533, 587 S.E.2d 570 (2003)] 

Under this standard, a plaintiff challenging the Rates must come forward with evidence that 

the contested Rates are unreasonable.  If plaintiff does so, the municipality must provide “some 

evidence of reasonableness” sufficient to make the issue “fairly debatable.”19  If it does not, plaintiff 

meets its burden. 

As applied here, the Circuit Court clearly held that plaintiff had come forward with evidence 

that the Township’s Rates were unreasonable because they failed to take into account the Non-Rate 

Revenue, the Sewer-Only Revenues, and the Township’s own water use.  The Circuit Court also 

necessarily found that the Township, due to its inept record-keeping and documentation practices, 

had failed to provide “some evidence of reasonableness.”  Accordingly, under the standard 

advocated by Plaintiff here, Plaintiff clearly met her burden to rebut the presumption. 

B. Question 2:  What Evidence Suffices To Allow A Court To Find That The Rates 
And Charges Are Unreasonable? 

1. The Conflicting Standards Employed By Various Panels Of The Court of 
Appeals 

The Court of Appeals has issued conflicting opinions as to what a plaintiff must ultimately 

prove to invalidate municipal utility charges as unreasonable.  In Trahey v. City of Inkster, 311 Mich. 

App. 582, 595; 876 N.W.2d 582 (2015), the only published Court of Appeals opinion on the subject, 

the Court held that the determination of ‘reasonableness’ is generally considered by courts to be a 

question of fact.”  In Trahey, the Court of Appeals affirmed the following principles: 

1. Plaintiff meets its burden of proof by showing that “any given rate or ratemaking 
practice is unreasonable.”  Id; and 

2. Plaintiff meets its burden of proof by providing “clear evidence of illegal or improper 
expenses included in a municipal utility’s rates.” Id. at p. 595. 

 
19  The Town of Leesburg Court stated that “an issue is fairly debatable ‘when the evidence offered 
in support of the opposing views would lead objective and reasonable persons to reach different 
conclusions.’”  280 Va. at 606. 
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In Trahey, the plaintiff claimed that the city was financing certain general fund obligations 

through water rates.  The Court of Appeals entire analysis was devoted to determining whether there 

was sufficient evidence of that practice.  The Court did not conduct any analysis of the 

reasonableness of the “overall” rates, instead focusing on whether plaintiffs had proven that the 

rates were generating revenues that were being transferred to the city’s general fund. See Trahey, 311 

Mich. App. at p 595 (“Absent clear evidence of illegal or improper expenses included in a 

municipal utility’s rates, a court has no authority to disregard the presumption that the rate is 

reasonable.”) 

Again, Trahey allows a plaintiff to meet its burden in one of two ways: (1) provide evidence 

that the “given rate” is unreasonable or (2) provide evidence that a given “ratemaking practice” is 

unreasonable.  Given these alternatives, clearly one can meet its burden without demonstrating that 

the overall “given rate” is unreasonable, provided Plaintiff shows that the ratemaking practice is 

unreasonable.  And Trahey confirms that a plaintiff shows that a ratemaking practice is unreasonable 

if it presents “clear evidence” that the rates contain “improper or illegal expenses.”  Plaintiff amply 

provided facts which, at the very least, create a genuine issue of material fact as to whether the 

Township’s rates contain “improper or illegal expenses.” 

In contrast to Trahey’s binding authority, other panels of the Court of Appeals, including two 

unpublished decisions that are the subject of applications for leave which remain pending in this 

court, have required a plaintiff to establish that the “overall” rates are unreasonable.  In one of the 

cases, Deerhurst v. City of Westland, COA Case No. 339143, plaintiff challenged multimillion dollar 

transfers the city annually made from its Water and Sewer Fund to its General Fund, purportedly for 

services provided by the General Fund departments to the water and sewer utility.  The Court of 

Appeals held that, viewing the evidence in a light most favorable to plaintiffs, a “question of fact” 

existed regarding the propriety of the particular allocations of administrative costs identified by 
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Plaintiffs, noting that “the City effectively conceded that there were errors in its cost allocation when 

it presented proposed testimony regarding a revised cost allocation study.” Westland COA Opinion, 

Exhibit D hereto, p. 5. The Court of Appeals, however, disagreed that the questions regarding 

specific administrative costs by themselves precluded summary disposition and determined that 

Plaintiffs’ failed to present evidence that the City’s overall allocation of administrative costs to the 

water and sewer department was unreasonable and thus, Plaintiffs failed to meet burden required to 

establish the unreasonableness of the City’s Rates. Id., p. 5 (emphasis added). 

The Court of Appeals took specific issue with the evidence Plaintiff presented regarding the 

reasonableness of the City Rates, criticizing the fact that Plaintiffs’ expert did not do a full cost 

allocation plan in analyzing administrative expenses allocated to the water & sewer department or 

analyze the reasonableness of the City’s overall Rates in light of the department’s revenue 

requirements by conducting a rate study.  Id., p. 5.  The Court of Appeals observed that “Plaintiffs 

have not “explained” how incorrect or improper administrative cost allocations in and of themselves 

renders the City’s water and sewer rates unreasonable.” Id., p. 5 (emphasis added).  Further noting 

that Plaintiffs claims may not proceed solely on the basis of certain selected individual expense 

components that they have chosen to address without a broader evaluation of whether such 

allegedly improperly estimated expenses in the City’s original budget (1) resulted in an 

unreasonable variance from the actual overall costs and (2) affected the reasonableness of 

the Rates.  Id. (emphasis added).  Ultimately determining that without a “more universal analysis, 

plaintiffs failed to provide an evidentiary basis from which to conclude that the amount of 

the department’s administrative costs renders the City’s water and sewer rates 

unreasonable.” Id. (emphasis added).  The Court of Appeals also criticized Plaintiff for citing “no 

authority to support what would be a form of active court oversight that would amount to an 

exacting level of judicial auditing of only those individual expenses… that a plaintiff chooses to 
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challenge without respect to the “overall cost allocation is reasonably accurate.”  COA Opinion, pp. 

5-6. 

Similarly, in Bohn v. City of Taylor, COA Case No. 339306, the Court sanctioned the 

“reasonableness” of the City of Taylor’s water and sewer rates with the startling observation that 

“[t]he City is not required by law or ordinance to adhere to any ratemaking approach. Nor must the 

City abide by any particular ratemaking manual or guideline.” Taylor COA Opinion, Exhibit E 

hereto, p. 3 [emphasis added].20  What, then, are the limits? Are there any limits?  May a municipality 

simply devise its own ratemaking methodology in a vacuum and expect that the courts will accept it 

as proper?   

Though the Court of Appeals acknowledged that the City should not be allowed to 

accomplish a “double recovery” by counting a single expense (depreciation) twice in determining its 

revenue requirements, and further acknowledging that City included debt service payments as a 

budgeted expense in its sewer rates analysis, the Court of Appeals nevertheless concluded that 

Plaintiff had not provided evidence showing that the debt service payments were related to the 

depreciated items or that the City otherwise received a double recovery for depreciation expense. Id., 

p. 4.  Accordingly, the Court of Appeals found that Plaintiff failed to present “specific evidence” 

that would give rise to a factual dispute regarding the depreciation expense nor “clear evidence” that 

the “inclusion of depreciation costs in the City’s sewer rates was improper or that this practice 

renders those rates unreasonable.”  Id., p. 4 

 
20  These statements alone should cause this Court concern. Municipalities are not free to 
charge willy-nilly for water and sewer service—they are absolutely required to adhere to reasonable 
rate-making standards, laws and guidelines. In fact, in Bolt, this Court held that sewer charges are 
properly considered user fees and not taxes only where the charges reflect the “actual cost of service, 
metered with relative precision in accordance with available technology, including some capital 
investment component.”  Bolt at p. 164-64. 
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Similarly, the Court of Appeals dismissed Plaintiff’s challenge to the City’s excessive reserves 

held in its Sewer Reserve Fund by rejecting Plaintiff’s argument that the City must have a specific 

plan for capital improvements and that without such a plan, the fund’s existence is evidence that the 

rates are excessive.  Id., p. 4.  The Court of Appeals stated it “did not see how the lack of a capital 

improvement plan rendered the accumulation of a reserve fund improper” and further opined that 

Plaintiff did not provide any authority (legal or otherwise) to support this contention, and held that 

Plaintiff failed to proffer any evidence regarding much money should actually be in the City’s sewer 

fund nor had shown that the amount of the City’s sewer reserve fund is unreasonable per se. Id.  In 

sum, the Court of Appeals held that “in the absence of a complete study of the rate structure and all 

of its components, it is speculative to suggest that the City’s sewer rates are unreasonable.” Id., p. 5.   

Relying upon its reasoning that the Plaintiff had failed to “overcome the presumption that 

the City’s rates are reasonable,” the Court of Appeals in Taylor also determined that there was “no 

basis from which to conclude that those rates are not proportionate to the cost of service” and held 

that the rates “constitute a valid user fee because users pay their proportionate share of the expenses 

associated with the operation and maintenance of the sewer systems.” Id., p. 6.  The Court of 

appeals specifically rejected Plaintiff’s claim that the rates are disguised taxes, reasoning that the City 

incorporates costs in its sewer rates in order to fund future capital improvements.  Id.  The Court of 

Appeals ultimately held that Plaintiff had not demonstrated a genuine issue of material fact in 

support of his claims alleging violations of the Headlee Amendment and MCL 141.91 and affirmed 

the trial court opinion granting summary disposition to the City pursuant to MCR 2.116(C)(10).  Id. 

In this case, the Court of Appeals – in stark contrast to Trahey -- rejected Plaintiff’s argument 

that municipal water and sewer rates can be unreasonable merely by demonstrating that the rate-

making methodology was improper irrespective of whether the rates generated excessive amounts of 

cash.  The Court accepted the Township’s argument that the use of an improper rate-making 
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methodology was not alone sufficient to demonstrate that the resulting rates were unreasonable, and 

that a plaintiff must show that the rates “viewed as a whole” generated revenues that were 

“excessive:” 

In any event, the heart of the parties’ dispute regards the manner in which 
the rule of law set forth in Trahey should be applied. Specifically, citing in support 
Trahey, 311 Mich App at 595 (“[a]bsent clear evidence of illegal or improper expenses 
included in a municipal utility’s rates, a court has no authority to disregard the 
presumption that the rate is reasonable”) (emphasis added), plaintiff argues that in a 
ratepayer challenge like the one at bar (i.e., one pursued under MCL 123.141(3)), if a 
plaintiff does present clear evidence of either illegal or improper expenses included 
in a municipal utility’s rates, the presumption of reasonableness is no longer a 
relevant consideration—that is, the plaintiff need not also demonstrate that the rates, 
viewed as a comprehensive whole, are unreasonable. Put differently, plaintiff argues 
that Trahey stands for the proposition that, in the face of illegal or improper 
expenses included in the disputed rates, she is not required to demonstrate that the 
rates actually overcharged for the related water and sewer services. In stark 
contrast, the Township argues that, under Trahey, even if a specific expense 
that is included in formulating a challenged municipal utility rate is shown to 
be either illegal or improper, the plaintiff nevertheless bears the burden of 
both rebutting the presumption of reasonableness and proving that the 
disputed rates are unreasonable when viewed as a whole. In other words, the 
Township argues that absent a showing that the disputed rates actually 
overcharged plaintiff and the plaintiff class for the related water and sewer 
services, plaintiff’s challenge to those rates—and her request for monetary 
“damages” in particular—is fatally flawed. We agree with the Township. 

  
In our view, the flaw in plaintiff’s argument rests less on a textual dissection 

of Trahey than it does on the fundamental nature of plaintiff’s equitable “assumpsit” 
claims. “[E]quity regards and treats as done what in good conscience ought to be 
done.” Allard v Allard (On Remand), 318 Mich App 583, 597; 899 NW2d 420 (2017) 
(quotation marks and citation omitted). Had plaintiff sought a declaratory judgment 
that certain costs included in the disputed water and sewer rates were improper or 
illegal, perhaps she would be correct that the presumption of reasonableness would 
be irrelevant. Instead, however, by asserting her claims for assumpsit, plaintiff sought 
“restitution”—in the form of a refund to herself and the plaintiff class—of whatever 
amount was necessary to “correct for the unfairness flowing from” the Township’s 
“benefit received,” i.e., its “unjust retention of a benefit owed to another.” See 
Wright, 504 Mich at 417-418, 422-423. Whether the Township would receive an 
unjust “benefit” from retaining the disputed rate charges in this case depends 
on whether the water and sewer rates, viewed as a whole, were unreasonable 
inasmuch as they were “excessive,” not on whether some aspect of the 
Township’s ratemaking methodology was improper. See id. at 419 (“Unjust 
enrichment . . . doesn’t seek to compensate for an injury but to correct against one 
party’s retention of a benefit at another’s expense. And the correction, or remedy, is 
therefore not compensatory damages, but restitution. Restitution restores a party 
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who yielded excessive and unjust benefits to his or her rightful position.”) [Exhibit A 
hereto at pp. 29-30 (emphasis added).] 

The heart of the Court of Appeals’ analysis of the reasonableness issue is the notion that 

Plaintiff needed to cross two distinct hurdles in order to prevail at trial: (1) rebutting the 

presumption of reasonableness by showing clear evidence of unlawful components in the Rates and 

(2) proving by clear and convincing evidence that the Township’s overall rates were 

disproportionate to its costs and were thus unreasonable. 

2. The Court Should Reject The “Overall” Reasonableness Requirement 
Imposed By The Court of Appeals Panel In This Case.   

 
There are good reasons to reject the requirement that the “overall” Rates or the Rates 

“viewed as a whole” be excessive.  First, this Court has specifically held that a plaintiff can satisfy its 

burden by showing that “any given rate or ratemaking practice is unreasonable.” City of Novi, 433 

Mich at 432-433.  Trahey properly relied upon this precedent.  For this same reason, vertical stare 

decisis does not save the Township here, because Trahey does not conflict with Novi.  Including an 

improper component in rates is an unreasonable “ratemaking practice”.  

Second, improper or unreasonable rate components clearly can result in unreasonable 

charges to utility customers even if the plaintiff cannot show that the “overall” rates are 

unreasonable.  During her cross-examination of the Township’s expert Bart Foster, Plaintiff 

illustrated her argument about Non-Rate Revenue with an extreme example – what if the Township 

put $1 million in the Rates to build a vacation home for the use of the Township’s Board members?  

See Trial Trans. 2/26/18, Appx. 25, pp. 58-61.  If the vacation home expense increased the revenue 

requirement from $26 million to $27 million, a 3.8% increase, that increase might not be enough to 

make the overall Rates disproportionate to cost.  But Mr. Foster agreed that it would nevertheless be 

inappropriate to put $1 million in the Rates for the non-water and sewer related purpose of building 

a vacation home for the Board.  Id.  The inclusion of the $1 million cost of a vacation home, in and 
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of itself, would be improper.  Id.  The various cost components at issue here are not as obviously 

improper as an expense for a vacation home.  But ultimately they are no different.  They are 

improper expenses, and under Trahey – a case which bound the Circuit Court and which binds this 

Court under rules of stare decisis – their inclusion in the Rates makes the Rates unreasonable, 

regardless of whether the Township’s overall water and sewer revenues matched its overall water 

and sewer expenses.   

Third, a simplistic “cash-in/cash-out” approach such as that employed by the Court of 

Appeals here would immunize municipal utility charges from scrutiny even if the municipality’s rates 

were loaded with improper expenses, like the Township’s Rates here.  This approach assumes that 

all costs included in the Rates are appropriate and is particularly inappropriate here where Plaintiff 

demonstrated a whole host of improper costs that were included in the Rates.   

For example, at trial both parties agreed that it would be unlawful for the Township not to 

account for Non-Rate Revenue.  See Trial Trans. 2/23/18, Appx. 24, p. 65 (Township expert 

Heffernan: “Q. And you would agree with me that if you’re determining how much to recover 

through a rate, a commodity rate or a fixed charge or something, you would deduct the non-rate 

revenues from the total expenses to determine the rate? A Yes.”); Trial Trans. 2/9/18, Appx. 26, p. 

196 (Finance Director Theis: “Q. . . . you say you’re taking non-rate revenue into account.  That’s 

because you concede that you need to, to properly determine the rates, right?  A.  You should 

consider it. . . . It’s a form of revenue.”).  As described above, Plaintiff’s expert Kerry Heid 

demonstrated, using the Township’s own records, that the Township had not in fact accounted for 

Non-Rate Revenue. 

Moreover, the “cash-in vs. cash-out” argument completely breaks down when one considers 

that the Township improperly inflated the “cash out” by paying certain expenses (the cost of water 

that was not ultimately consumed by the Township’s water customers) through water and sewer 
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rates that should have been paid from other sources.  As the Circuit Court found, the Township 

improperly included over $3.6 million of costs associated with lost water in its Rates when its own 

Ordinance required the Township itself to pay those costs.  As a result, the overall “cash-out” was 

inflated by over $3.6 million.   

Remarkably, the Court of Appeals ignored the Circuit Court’s rulings concerning the Service 

to Township Ordinance.  Therefore, the Court effectively let stand the Circuit Court’s ruling that the 

Township violated the Service to Township Ordinance by charging its water and sewer customers 

for water “used” by the Township that was not “consumed” by its customers, as measured by 

installed meters. 

The Circuit Court’s ruling in this regard was absolutely correct.  “Ordinances are treated as 

statutes for the purposes of interpretation and review.”  Great Lakes Soc. v. Georgetown Charter Twp., 

281 Mich. App. 396, 407, 761 N.W.2d 371, 380 (2008).  “Since the rules governing statutory 

interpretation apply with equal force to a municipal ordinance, the goal of construction and 

interpretation of an ordinance is to discern and give effect to the intent of the legislative body.  

Bonner v. City of Brighton, 495 Mich. 209, 222, 848 N.W.2d 380, 388 (2014).  An ordinance must be 

construed as a whole.  Winchester v. WA Foote Mem’l Hosp., Inc., 153 Mich. App. 4898, 501, 396 

N.W.2d 456, 462 (1986).  “[T]he most reliable evidence of [legislative] intent is the language of the 

ordinance itself and, therefore, the words used in an ordinance must be given their plain and 

ordinary meanings.  Bonner, 495 Mich. At 222.   Jones v Wilcox, 190 Mich. App. 564, 566; 476 N.W.2d 

473 (1991) (interpretation of a city ordinance is a question of law for the court).   

The Michigan courts have long held that municipalities must comply with their own 

ordinances.  In Township of White Lake v. Amos, 371 Mich. 693, 699; 124 N.W.2d 803 (1963), the 

Court held that “[a]n ordinance of a municipality when once legally adopted becomes binding upon 

all the citizens thereof, officers as well as private citizens.”  See also Sylvania Silica Company v. Township 
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of Berlin, 186 Mich. App. 73, 463 N.W.2d 129 (1990) (enforcing ordinance against municipality and 

stating “[s]ince defendant [municipality] now had an ordinance allowing blasting, it had a clear 

mandatory duty to issue plaintiff a blasting permit”) (emphasis added). 

In Taber v. City of Benton Harbor, 280 Mich. 522, 274 N.W. 324 (1937), the court held that that 

a municipality was required to comply with its own zoning ordinance.  There, the plaintiff sought to 

enjoin the defendant from erecting a water tower in violation of the zoning ordinance.  The court 

ruled that the defendant was bound by its own zoning ordinance and entered the requested 

injunction.  In reaching this result, the court observed: 

Under the circumstances in this case, no sound reason is perceived why the 
city should not be bound by the ordinance in question so long as such ordinance is 
in force and defendant is not excepted from its provisions as would be an individual 
or private corporation in attempting to engage upon the same project under the same 
conditions.  It is undoubtedly true that under the provisions of the charter the 
city owes a duty to its inhabitants to maintain an adequate water system, but 
in so providing it cannot proceed in disregard of the plain legislative 
enactments of the duly elected representatives of its citizens.  [280 Mich. at 526 
(emphasis added)]. 

Similarly, in providing municipal water service here, the Township cannot “proceed in 

disregard of the plain legislative enactments of the duly elected representatives of its citizens.”  But 

that is exactly what the Township did by admittedly violating the Service to Township Ordinance.  

The Township may think its own Service to Township Ordinance is “absurd” (Def. Br., p. 27), but 

the Township itself wrote and adopted the ordinance.  It cannot simply declare the ordinance to be 

“absurd” and decide not to follow it.21 

 
21  One reason the Township thinks the Service to Township Ordinance is “absurd” is that the 
ordinance requires taxpayers, and not water and sewer customers, to bear some of the cost of the 
Township’s water and sewer system.  See Def. Br., p. 28.  Far from being “absurd,” choosing how to 
apportion the burden of government is always a part of municipal finance.  For example, many 
people who have no school-age children pay taxes to support schools.  Municipalities choose to 
fund schools with taxes rather than collecting “school user fees” from each student’s household, and 
that decision is considered perfectly appropriate.  Choosing to fund the water and sewer system in 
part with tax money is no different.  And as a practical matter, access to municipal water and sewer 



48 

 

The Circuit Court applied the standards for interpreting and enforcing a municipal ordinance 

to the following evidence.  The Township indisputably had, at the time of trial, a Service to 

Township ordinance that provided “[t]he township shall pay for all water used by it in accordance 

with the foregoing schedule of rates.” Ord. § 38-225 (emphasis added).  The very next ordinance on 

the books provided that “all water service shall be charged on the basis of water consumed as 

determined by a meter installed on the premises of the user by the department.”  Ord. § 38-226 

(emphasis added).  There must be a difference between water “used” and water “consumed”, or the 

Township’s choice to use different words in the two ordinances becomes a nullity.  Mr. Domine 

testified that “lost water” is not “consumed” by any end user.  Trial Trans. 2/8/18, pp. 88-90 (“Q. 

When a water main breaks, that’s water loss, correct? A. Yeah, the water that comes out of it. 

Correct. Q. And that water is in no way consumed by an end user, correct? A. Just the ground. 

Yes.”).  It was reasonable for the Circuit Court to construe the Service to Township ordinance to 

mean that lost water is “used” by the Township and that the ordinance requires the Township to pay 

for that water. The Township amended the Service to Township Ordinance after trial, which 

obviously was not admissible evidence at trial, but which nonetheless tends to prove that the Service 

to Township Ordinance had the meaning Plaintiff proposes.   

It is true that “in cases of ambiguity in a municipal zoning ordinance, where a construction 

has been applied over an extended period by the officer or agency charged with its administration, 

that construction should be accorded great weight in determining the meaning of the ordinance.”  

Macenas v. Michiana, 433 Mich. 380, 398; 446 N.W.2d 102 (1989) (emphasis added).  But there is no 

ambiguity here.  The meaning of the Service to Township Ordinance is clear and unambiguous, 

particularly in the context of the very next ordinance section on the books.  The Township must pay 

for all water used, and metered users must pay for all water consumed.  The ordinances use two 
 

services increases the value of property, so it is logical that taxpayers would contribute to the system 
in proportion to the value of their property even if they use relatively little water. 
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words to convey two different meanings.  If the Township disliked its own ordinances, it always had 

the power to change them, as it did after trial.  Moreover, even if the ordinance had been 

ambiguous, then under Macenas the Township’s own interpretation of its ordinance was to be 

“weighed”, not to be considered dispositive.   

CONCLUSION 

 The so-called “presumption” that a municipality’s water and sewer rates are reasonable has 

grown and hardened beyond all logical reason.  The “presumption” has engulfed the factual inquiry 

on the merits as to the reasonableness of the rates at issue, and the bar for rebutting the 

presumption has crept so high that no resident can question municipal water and sewer rates.  The 

contrast with municipal electrical utility rates could not be more striking.  This Court should grant 

Plaintiff’s application for leave to appeal in order to consider whether any presumption of 

reasonableness should apply to municipal water and sewer rates, and if so, how that presumption 

may be rebutted.   

 
 KICKHAM HANLEY PLLC.  
          

By: /s/ Gregory D. Hanley   
  Gregory D. Hanley (P51204) 
Dated: February 18, 2021 Attorneys for Plaintiff  
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CERTIFICATE OF SERVICE 

I hereby certify that on February 18, 2021 I electronically served the foregoing document on 

all counsel of record using the Court’s electronic filing system. 

 

       /s/ Kim Plets    
       Kim Plets 
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Opinion

PER CURIAM.

Plaintiffs brought suit alleging that defendant's water 
and sewer rates violated several provisions of law 
including MCL 123.141(1) and Const 1963, art 9, §§ 25-
34, popularly known as the Headlee Amendment. 
Plaintiffs appeal the trial court's order granting 
defendant summary disposition. For the reasons set 
forth below, we affirm.1

1 Because the trial court considered materials outside the 
pleadings, we will review the trial court's grant of summary 
disposition to defendant under MCR 2.116(C)(10). A trial 
court's decision whether to grant summary disposition is 
reviewed de novo. Pace v Edel-Harrelson, 499 Mich 1, 5; 878 
NW2d 784 (2016).

In reviewing a motion under MCR 2.116(C)(10), this 
Court considers the pleadings, admissions, affidavits, and 
other relevant documentary evidence of record in the light 
most favorable to the nonmoving party to determine 
whether any genuine issue of material fact exists to 
warrant a trial. Summary disposition is appropriate if 
there is no genuine issue regarding any material fact and 
the moving party is entitled to judgment as a matter of 
law. A genuine issue of material fact exists when the 
record, giving the benefit of reasonable doubt to the 
opposing party, leaves open an issue upon which 
reasonable minds might differ. [Bank of America, NA v 
Fidelity Nat'l Title Ins Co, 316 Mich App 480, 488; 892 
NW2d 467 (2016) (quotation marks and citations 
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II. BACKGROUND

Defendant City of Westland (the City) operates and 
maintains a water and sewer system. By law, the rates 
charged to users of the system must be based on the 
water and [*2]  sewer department's (the department) 
actual costs of providing those services to its 
inhabitants. Among the department's expenses is the 
amount it transfers to the City's general fund to cover its 
proportional share of the City's administrative costs.2 
Plaintiffs agree that the City may make such transfers to 
the general fund in order to compensate the City's other 
departments for the goods and services they render to 
the water and sewer department. However, plaintiffs 
maintain that the City has "grossly inflated" the costs of 
those goods and services by allocating a 
disproportionate amount of the City's administrative 
costs to the department. Plaintiffs allege that doing so 
violates the Headlee Amendment as well as MCL 
123.141(3), common law ratemaking rules, and the 
City's Charter. Accordingly, plaintiffs seek a refund of 
what they deem to be overcharges paid in the previous 
six years, in addition to declaratory and injunctive relief.

Plaintiffs' claim rests largely on the testimony of their 
expert witness, James R. Olson, an analyst for MGT of 
America Consulting Group. MGT specializes in "indirect 
cost allocation" and primarily works with municipalities 
to identify "overhead" costs that can be allocated to 
specific [*3]  departments. Olson reviewed the City's 
cost allocation sheet, the deposition testimony of City 
officials, and the City's balance sheet and budget. He 
took issue with the City's allocation methodology, 
asserting that it is not based on "actual cost data." For 
example, he pointed out that the City allocates 30% of 
its annual attorney fees to the department, but could not 
provide documentary support for that allocation. 
Similarly, Olson opined that the City improperly 
allocates 50% of the rent for the City's DPS garage to 
the water and sewer department and that the allocation 
should instead be based on the building's depreciation 
expense.

The City responds that Olson's testimony, while 
criticizing some individual allocations, failed to address, 
let alone establish, that the final rate charged was 
inconsistent with the department's total expenses. The 

omitted).]

2 For instance, the City transfers water and sewer funds to the 
City's general fund to pay for a percentage of the operation of 
the City's IT Department, which provides services to the 
department.

City points out that Olson conceded that he did not 
perform a "full cost allocation study," meaning that, while 
Olson looked at certain individual categories of the 
City's cost allocation, he did not perform a complete 
analysis of the goods, services, and facilities provided 
by the City's general departments to the water and 
sewer department. [*4]  Thus, Olson did not have an 
opinion as to whether the total amount of administrative 
costs allocated to the water and sewer department was 
reasonable. Nor did Olson perform a "rate study," which 
would have required him to identify all the department's 
expenses and identify the revenue necessary to operate 
the utility in a sound financial manner. Thus, Olson did 
not express an opinion on whether the actual rates were 
unreasonable in relation to the necessary revenue. In 
addition, he conceded that a 10 to 15% variation 
between budgeted costs and actual costs is reasonable.

Plaintiffs also claim that the City's calculation of water 
and sewer rates is improper because it includes an 
expense of $500,000 per year for future capital 
improvements and repairs. Plaintiffs do not dispute that 
the department's budgeting must include amounts to 
finance current capital improvements, but they assert 
that it is improper for the City to include sums for future, 
as yet unspecified capital improvements in its revenue 
requirements.

In the trial court, the parties filed competing motions for 
summary disposition. The City filed a response to 
plaintiffs' motion for summary disposition in which the 
City first [*5]  disclosed Mark Beauchamp, president of 
Utility Financial Solutions, as an expert witness. In an 
affidavit, Beauchamp echoed Olson's conclusion that a 
full cost allocation study was necessary to verify the 
reasonableness of the administrative costs the City 
allocated to water and sewer department. He further 
averred that he reviewed and approved a revised cost 
allocation study performed by Deborah Peck, the City's 
budget director, which concluded that the department's 
actual administrative costs were always within 10% of 
the budgeted administrative costs. Plaintiffs then filed a 
motion in limine to exclude Beauchamp's and Peck's 
proposed testimony arguing that the City failed to timely 
disclose Beauchamp as an expert witness and that 
Peck's testimony was inadmissible because her revised 
allocation study was not in the record.

In June 2017, the trial court issued an opinion and order 
granting the City's motion for summary disposition, 
denying plaintiffs' motions for summary disposition, and 
denying plaintiffs' motion in limine. The trial court 
determined that plaintiffs failed to overcome the 

2019 Mich. App. LEXIS 155, *1
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presumption that the City's rates were reasonable. The 
trial court also rejected plaintiffs' [*6]  argument that the 
City's rates constituted a tax that was imposed in 
violation of the Headlee Amendment and MCL 141.91. 
Further, the trial court ruled that plaintiffs' Headlee 
Amendment claim was barred by the one-year statute of 
limitations set forth in MCL 600.308a(3). In denying 
plaintiffs' motion for in limine, the court stated that 
plaintiffs could move for an order compelling production 
of Peck's analysis, which would be a more appropriate 
remedy than striking the evidence. The court also 
determined that Beauchamp's analysis was reliable and 
that his explanation of methods used by the City would 
assist the trier of fact. The court concluded that both 
Peck and Beauchamp could serve as rebuttal witnesses 
to Olson.

III. ANALYSIS

A. REASONABLENESS OF RATES

MCL 123.141, et seq., governs the sale of water outside 
territorial limits. Because the City purchases its water 
from the Great Lakes Water Authority,3 it is a 
"contractual customer" under MCL 123.141(2). 
Accordingly, the City's water ratemaking4 must comply 
with MCL 123.141(3), which provides that "[t]he retail 
rate charged to the inhabitants of a city, village, 
township, or authority which is a contractual customer 
as provided by subsection (2) shall not exceed the 
actual cost of providing the service." However,

3 MCL 123.141(1) provides that "[a] municipal corporation, 
referred to in this act as a corporation, authorized by law to 
sell water outside of its territorial limits, may contract for the 
sale of water with a city, village, township, or authority 
authorized to provide a water supply for its inhabitants." The 
City has historically purchased its water from the city of 
Detroit; the GLWA was formed during the city of Detroit's 
bankruptcy proceedings.

4 MCL 123.141 only applies to sale of water and therefore it 
does not govern the City's sewer ratemaking. However, the 
City's Charter requires reasonable sewer rates. Specifically, 
"[t]he City may fix and collect charges for such disposal 
services, tap-in fees and connection fees, the proceeds of 
which shall be exclusively used for the purpose of the sewage 
disposal system." Westland Charter, § 16.10. Further, "The 
Council shall have the power to fix from time to time such just 
and reasonable rates and other charges as may be deemed 
advisable for supplying the inhabitants of the City and others 
with such public utility services as the City may provide." 
Westland Charter, § 17.3.

MCL 123.141 does not alter the general standard of 
reasonableness [*7]  applied by courts when 
reviewing utility rates. Because of the difficulties 
inherent in ratemaking and the limitations on judicial 
review, the phrase "actual cost of providing the 
service" as used in the statute does not mean 
exactly equal to the actual costs of providing the 
service. Accordingly, while a utility fee must be 
reasonably proportionate to the direct and indirect 
costs of providing the service for which the fee is 
charged, mathematic precision is not required. 
[Trahey v Inkster, 311 Mich App 582, 597; 876 
NW2d 582 (2015) (citations omitted).]

"Michigan courts have long recognized the principle that 
municipal utility rates are presumptively reasonable." Id. 
at 594. In general, "rate-making is a legislative function 
that is better left to the discretion of the governmental 
body authorized to set rates." Novi v Detroit, 433 Mich 
414, 427; 446 NW2d 118 (1989). "Courts of law are ill-
equipped to deal with the complex, technical processes 
required to evaluate the various cost factors and various 
methods of weighing those factors required in rate-
making." Id. at 430. "The determination of 
'reasonableness' is generally considered by courts to be 
a question of fact." Id. at 431. "[T]he presumption of 
reasonableness may be overcome by a proper showing 
of evidence." Trahey, 311 Mich App at 594. It is a 
plaintiff's burden "to show that any given rate [*8]  or 
ratemaking practice is unreasonable." Id. "Absent clear 
evidence of illegal or improper expenses included in a 
municipal utility's rates, a court has no authority to 
disregard the presumption that the rate is reasonable." 
Id. at 595.

As noted, plaintiffs argue that the City allocated too 
great a portion of certain administrative costs to the 
water and sewer department. Viewing the evidence in a 
light most favorable to plaintiffs, we agree that there is a 
question of fact regarding those particular allocations. 
Indeed, the City effectively conceded that there were 
errors in its cost allocation when it presented proposed 
testimony regarding a revised cost allocation study.

We disagree with plaintiffs' contention, however, that 
questions regarding particular administrative costs, by 
themselves, precludes summary disposition. It is 
plaintiffs' burden to establish the unreasonableness of 
the City's rates, and they have failed to present 
evidence that the City's overall allocation of 
administrative costs to the water and sewer department 
is unreasonable. Specifically, Olson testified that he did 
not prepare a full cost allocation plan in analyzing the 

2019 Mich. App. LEXIS 155, *5

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-7561-6RDJ-8118-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-93J1-6RDJ-846K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-71D1-6RDJ-809K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-71D1-6RDJ-809K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-71D1-6RDJ-809K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-71D1-6RDJ-809K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-71D1-6RDJ-809K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-71D1-6RDJ-809K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5XW7-3P43-CH1B-T3WY-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-71D1-6RDJ-809K-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-DX30-003D-63YH-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-DX30-003D-63YH-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-DX30-003D-63YH-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-DX30-003D-63YH-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=


Page 4 of 6

administrative expenses allocated to the water [*9]  and 
sewer department. He also admitted that other 
municipal departments could have provided more 
services to the water and sewer department than 
reflected in the budget and that a full cost allocation plan 
could indicate that the cost allocation should be higher 
than the amount that the City allocated in its budget. 
Olson further acknowledged that rates are set 
prospectively, that such prospective budgeting cannot 
be conducted with mathematical certainty, and that it 
would be reasonable if the budgeted amount of a cost 
allocation was off by about 15%.5

Most significantly, plaintiffs failed to analyze the 
reasonableness of the City's overall rates by conducting 
a rate study. Olson agreed that if the rates cover the 
actual revenue requirements of the water and sewer 
department, then the rates are valid and customers will 
have suffered no damages. Yet Olson was not asked to 
review the overall expenditures of the water and sewer 
department, and he held no opinion overall concerning 
whether the total expenditures of the water and sewer 
department were reasonable. Thus, plaintiffs made no 
attempt to analyze the City's rates in lights of the 
department's revenue requirements. Nor have 
plaintiffs [*10]  explained how incorrect or improper 
administrative cost allocations in and of themselves 
renders the City's water and sewer rates unreasonable.

In sum, plaintiffs argue that their claims may proceed 
solely on the basis of certain selected individual 
expense components that they have chosen to address 
without a broader evaluation of whether such allegedly 
improperly estimated expenses in the City's original 
budget (1) resulted in an unreasonable variance from 
the actual overall costs and (2) affected the 
reasonableness of the rates. Given the lack of a more 
universal analysis, plaintiffs have failed to provide an 
evidentiary basis from which to conclude that the 
amount of the department's administrative costs renders 
the City's water and sewer rates unreasonable.

Plaintiffs also fail to cite any authority to support what 
would be a form of active court oversight that would 
amount to an exacting level of judicial auditing of only 
those individual expenses of a municipal utility that a 

5 This testimony is consistent with established legal principles, 
including that "ratemaking is a prospective operation," Trahey, 
311 Mich App at 597, and that "mathematic precision is not 
required" when a court assesses whether a utility fee is 
"reasonably proportionate to the direct and indirect costs of 
providing the services for which the fee is charged," id.

plaintiff chooses to challenge without respect to whether 
the overall cost allocation is reasonably accurate and 
without respect to whether the actual water and sewer 
rates are reasonable. Plaintiffs' argument [*11]  is at 
odds with the limited role of the judiciary in reviewing 
municipal utility rates. See Novi, 433 Mich at 425-426, 
428, 430. Nor have plaintiffs cited any authority for their 
implicit contention that they are entitled to the correction 
of every expense allocated to the water and sewer 
department that was allegedly overestimated.

Plaintiffs also argue that the City's rates are 
unreasonable because the City uses a portion of its 
revenue to create a reserve fund for future unspecified 
infrastructure improvements to its water and sewer 
systems. Plaintiffs fail to provide any legal authority to 
establish that this is an improper ratemaking procedure. 
To the contrary, rate-based public utilities commonly 
maintain a capital reserve to provide fiscal stability. 
Jackson Co v City of Jackson, 302 Mich App 90, 111; 
836 NW2d 903 (2013). According to the affidavit of 
Steven Smith, the City's finance director, the City's 
water and sewer systems are comprised of nearly 674 
miles of infrastructure and have a replacement cost of 
approximately $674 million (i.e., it costs approximately 
$1 million to rebuild each mile of infrastructure). The 
City has existed for 50 years, its infrastructure has an 
expected life of 50 to 70 years, and it experiences an 
average of 160 water main breaks a year. Given 
this [*12]  unrebutted evidence, plaintiffs do not 
overcome the presumption that a $500,000 annual 
addition to the City's cash reserves to fund future 
improvements to the water and sewer system is a 
reasonable ratemaking practice.

In affirming the trial court, we are not relying on the 
proposed testimony of Beauchamp or Peck regarding 
the City's revised allocation study. Even if the trial court 
properly considered those affidavits, the evidence must 
be viewed in a light most favorable to plaintiff, and there 
is clearly a question of fact regarding certain aspects of 
the City's administrative cost allocation. But Olson's own 
testimony establishes the necessity of an overarching 
analysis of the water and sewer department's revenue 
requirements. In the absence of a complete study of the 
rate structure and all of its components, it is speculative 
to suggest that some improper expenses have caused 
the rates to become excessive or unreasonable. 
Accordingly, plaintiffs have failed to demonstrate a 
genuine issue of material fact regarding whether the 
City's rates were unreasonable. And because we do not 
rely on Beauchamp's or Peck's proposed testimony, we 
need not address whether the trial court erred [*13]  in 
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denying plaintiffs' motion in limine. See B P 7 v Bureau 
of State Lottery, 231 Mich App 356, 359; 586 NW2d 117 
(1998) ("As a general rule, an appellate court will not 
decide moot issues.").

B. THE HEADLEE AMENDMENT

The pertinent provision of the Headlee Amendment, 
Const 1963, art 9, § 31, states:

Units of Local Government are hereby prohibited 
from levying any tax not authorized by law or 
charter when this section is ratified or from 
increasing the rate of an existing tax above that rate 
authorized by law or charter when this section is 
ratified, without the approval of a majority of the 
qualified electors of that unit of Local Government 
voting thereon.

The levying of a new tax without voter approval violates 
this section of the Headlee Amendment. Jackson Co, 
302 Mich App at 99. However, a charge that constitutes 
a user fee is not subject to the Headlee Amendment. Id. 
The plaintiff bears the burden of establishing the 
unconstitutionality of the charge at issue. Id. at 98. A 
court decides, as a question of law, whether a charge is 
a permissible fee or an illegal tax. Westlake Transp, Inc 
v Public Serv Comm, 255 Mich App 589, 611; 662 
NW2d 784 (2003).

"There is no bright-line test for distinguishing between a 
valid user fee and a tax that violates the Headlee 
Amendment." Bolt v Lansing, 459 Mich 152, 160; 587 
NW2d 264 (1998). In general, "a fee is exchanged for a 
service rendered or a benefit conferred, and some 
reasonable relationship exists between the amount of 
the fee and the value of the service or [*14]  benefit. A 
tax, on the other hand, is designed to raise revenue." Id. 
at 161 (quotation marks and citations omitted). In Bolt, 
our Supreme Court identified three key criteria to use in 
distinguishing between a user fee and a tax: (1) a user 
fee serves a regulatory purpose rather than a revenue-
raising purpose; (2) a user fee is proportionate to the 
necessary costs of the service; and (3) a user fee is 
voluntary in that property owners are able to refuse or 
limit their use of the service. Id. at 161-162. "These 
criteria are not to be considered in isolation, but rather in 
their totality, such that a weakness in one area would 
not necessarily mandate a finding that the charge is not 
a fee." Wheeler v Shelby Charter Twp, 265 Mich App 
657, 665; 697 NW2d 180 (2005) (brackets, quotation 
marks, and citations omitted).

Water and sewer rates are generally considered user 

fees rather than taxes because they represent a fee 
paid in exchange for a service. See Bolt, 459 Mich at 
162.

The water rates paid by consumers are in no sense 
taxes, but are nothing more than the price paid for 
water as a commodity, just as similar rates are 
payable to gas companies, or to private water 
works, for their supply of gas or water. [Bolt, 459 
Mich at 162, quoting Ripperger v Grand Rapids, 
338 Mich 682, 686; 62 NW2d 585 (1954).]

Water and sewer rates are not always considered user 
fees, however, because they must [*15]  be 
proportionate to the cost of the service. See Bolt, 338 
Mich at 162 n 12. That said, plaintiffs have presented no 
evidence that the rates themselves are unreasonable 
given the deficiencies in their proofs discussed above, 
particularly Olson's concession that he had not 
performed a rate study and that he held no opinion 
concerning the reasonableness of the rates. 
Considering that plaintiffs fail to overcome the 
presumption that the City's rates are reasonable, we find 
no basis from which to conclude that the rates are not 
proportionate to the cost of service. Instead, the rates 
constitute a valid user fee because users pay their 
proportionate share of the expenses associated with the 
operation and maintenance of the water and sewer 
systems. See Westland Ordinances, § 102-61.6 The trial 
court aptly noted: "Those who use water and sewer 
services derive a benefit from paying the rates imposed. 
Moreover, the rates correlate directly with the amount 
and frequency of use by each particular user."

Consideration of the other Bolt criteria does not alter the 
conclusion that the City's water and sewer rates 
constitute a user fee rather than a tax. The first Bolt 
factor indicates that the rates comprise a valid user fee 
because the rates serve a regulatory purpose of 
providing water and sewer services to the City's 
residents. Although the rates generate funds to pay for 
the operation and maintenance of the water and sewer 
system, this by itself does not establish that the rates 
serve a primary revenue-generating purpose. "While a 
fee must serve a primary regulatory purpose, it can also 

6 Westland Ordinances, § 102-61 provides, in relevant part:

The amount of the rates and charges shall be reviewed 
annually and revised when necessary to ensure system 
expenses are met and that all users pay their 
proportionate share of operation, maintenance and 
equipment replacement expenses. [*16] 
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raise money as long as it is in support of the underlying 
regulatory purpose." Graham v Kochville Twp, 236 Mich 
App 141, 151; 599 NW2d 793 (1999).

Plaintiffs, relying on Bolt, 459 Mich 152; 587 N.W.2d 
264, contend that it is impermissible for the City to 
incorporate costs in its water and sewer rates which will 
be used to fund future capital improvements. In Bolt, the 
City of Lansing imposed a "storm water service charge" 
on property owners to fund the separation of the 
remaining portion of its combined sanitary and storm 
systems. Id. at 155. The Supreme Court determined that 
the storm water service charge failed to satisfy the first 
and second criteria because the charge did not 
correspond to the benefits [*17]  conferred. Id. at 165. 
75% of the property owners in Lansing were already 
served by a separate storm and sanitary sewer system, 
but those property owners would be charged the same 
amount as the 25% who would most benefit from the 
construction. Id. Further, the cost of this project was 
$176 million over 30 years. Id. at 155. The Court noted 
that the charge was "an investment in infrastructure that 
will substantially outlast the current 'mortgage' that the 
storm water charge requires property owners to 
amortize. At the end of thirty years, property owners will 
have fully paid for a tangible asset that will serve the city 
for many years thereafter." Id. at 164 (citation omitted).

Bolt is primarily distinguishable because it involved a 
rate increase to fund a completely new alteration to the 
existing sewer system that benefitted only 25% of the 
property owners. Here, the City's reserve fund will be 
used for future capital projects that will benefits all users 
of the water and sewer services. Those users contribute 
to wear and tear of the water and sewer system and, by 
including the cost of future capital projects into its rates, 
the City ensures that the users will pay a fee 
proportionate to the necessary costs of service. [*18]  
And in order for the sewer system to serve its regulatory 
purpose, it must be maintained and periodically 
replaced and updated. For those reasons, we conclude 
that the first two Bolt criteria establish that the City's 
water and sewer rates constitute a user fee rather than 
a tax.

As for the third Bolt factor, plaintiffs contend that the 
City's water and sewer services are not voluntary under 
statute and the City's ordinances. Even assuming that 
the water or sewer charges were deemed effectively 
compulsory in this case, "the lack of volition does not 
render a charge a tax, particularly where the other 
criteria indicate the challenged charge is a user fee and 
not a tax." Wheeler, 265 Mich App at 666. We are 

unconvinced, in the absence of showing that the water 
and sewer rates are unreasonable, that those rates 
should be considered a tax as opposed to a user fee. 
Considering the Bolt criteria in totality, we conclude that 
plaintiffs have not established that the City has imposed 
an unconstitutional tax.

Accordingly, plaintiffs have not demonstrated a genuine 
issue of material fact in support of their claims alleging 
violations of the Headlee Amendment and MCL 
141.91.7 Therefore, the trial court properly granted 
summary disposition to the City pursuant [*19]  to MCR 
2.116(C)(10). Given our ruling, we decline to address 
whether plaintiffs' claims are barred by the applicable 
statute of limitations.

Affirmed.

/s/ Christopher M. Murray

/s/ Deborah A. Servitto

/s/ Douglas B. Shapiro

End of Document

7 MCL 141.91 provides:

Except as otherwise provided by law and notwithstanding 
any provision of its charter, a city or village shall not 
impose, levy or collect a tax, other than an ad valorem 
property tax, on any subject of taxation, unless the tax 
was being imposed by the city or village on January 1, 
1964.
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Opinion

PER CURIAM.

Plaintiffs brought suit alleging that defendant's water 
and sewer rates were unreasonable and that they 
constituted disguised taxes in violation of the Const 
1963, art 9, §§ 25-34, popularly known as the Headlee 
Amendment. Plaintiffs appeal the trial court's order 
granting defendant summary disposition under MCR 
2.116(C)(10). For the reasons set forth below, we 
affirm.1

1 A trial court's decision whether to grant summary disposition 
is reviewed de novo. Pace v Edel-Harrelson, 499 Mich 1, 5; 
878 NW2d 784 (2016).

In reviewing a motion under MCR 2.116(C)(10), this 
Court considers the pleadings, admissions, affidavits, and 
other relevant documentary evidence of record in the light 
most favorable to the nonmoving party to determine 
whether any genuine issue of material fact exists to 
warrant a trial. Summary disposition is appropriate if 
there is no genuine issue regarding any material fact and 
the moving party is entitled to judgment as a matter of 
law. A genuine issue of material fact exists when the 
record, giving the benefit of reasonable doubt to the 
opposing party, leaves open an issue upon which 
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I. BACKGROUND

Defendant City of Taylor (the City) operates and 
maintains a water and sewer system. Plaintiffs brought 
suit alleging numerous improprieties [*2]  in the City's 
water and sewer ratemaking. On appeal, plaintiffs 
challenge only the computation of the City's sewer rates 
as well as the fact that the City no longer directly pays 
for public fire protection costs.

Specifically, plaintiffs raise two issues relating to the 
determination of the City's sewer rates. The parties 
agree that the first step of ratemaking is to determine 
the utility's revenue requirements. The parties also 
agree that, as a general matter, a utility may recover 
depreciation expenses through its rates. However, 
plaintiffs maintain through their expert, Kerry Heid, that it 
is improper for the City to include depreciation as an 
expense when it uses the cash-basis approach to 
determining its revenue requirements. The City admits 
that it is improper to include depreciation when 
calculating cash-basis revenue requirements. But the 
City, relying on its expert, Eric Rothstein, contends that 
the term "depreciation" was improperly used in its 
calculations and that the term was merely used as a 
"proxy" to provide funding to calculate its capital 
expenditures.

Plaintiffs also take issue with the accumulation of a 
reserve fund which will be used to fund maintenance, 
repairs, [*3]  and improvements to the City's sewer 
system. Plaintiffs contend that the sewer reserve fund, 
which now totals over $10,000,000, shows that the 
City's sewer rates are in excess of the City's actual 
costs. Plaintiffs also maintain that it is improper for the 
City to use funds received from sewer rates to pay for 
future capital improvements to the sewer system. 
However, plaintiffs concede that it is appropriate for the 
City to maintain a reserve fund for the purposes of 
maintaining and repairing its sewer system, and the City 
argues that plaintiffs failed to establish that the amount 
in the City's fund is unreasonable. The City also 
contends that the reserve fund is properly maintained to 
address near-term needs and therefore does not raise 
concerns of "intergenerational inequity."

Lastly, plaintiffs claim that it is improper for the City to 
incorporate the cost of public fire protection into its 
service rates. Plaintiffs assert that the City should pay 

reasonable minds might differ. [Bank of America, NA v 
Fidelity Nat'l Title Ins Co, 316 Mich App 480, 488; 892 
NW2d 467 (2016) (quotation marks and citations 
omitted).]

for those costs out of its general fund and that it is 
violating a City ordinance by failing to do so. Yet 
plaintiffs have not produced evidence that the City 
actually includes fire protection costs in its service rates. 
Further, the City [*4]  contends that it is appropriate to 
pass the cost of public fire protection directly to 
consumers.

The parties filed competing motions for summary 
disposition. In a written opinion and order, the trial court 
determined that plaintiffs failed to establish a genuine 
issue of material fact as to whether the sewer rates 
constitute an unlawful tax and whether the rates were 
unreasonable. The trial court also determined that 
plaintiffs failed to establish that the City includes the 
cost of fire protection in its water rates.

II. ANALYSIS

A. REASONABLENESS OF SEWER RATES

The City's Charter provides that the city council "shall 
have the power to fix from time to time such just and 
reasonable rates and other charges as may be deemed 
advisable for supplying the inhabitants of the City and 
others with such public services as the City may 
provide. . . ." Taylor Charter, § 17.3. The Charter does 
not provide any standards for determining "just and 
reasonable rates." But Taylor Ordinance, § 50-25(c), 
provides:

The rates and charges hereby established shall be 
based upon a methodology which complies with 
applicable federal and state statutes and 
regulations. The amount of the rates and charges 
shall be sufficient to provide [*5]  for debt service 
and for the expenses of operation, maintenance 
and replacement of the system as necessary to 
preserve the same in good repair and working 
order. The amount of the rates and charges shall 
be reviewed annually and revised when necessary 
to ensure system expenses are met and that all 
users pay their proportionate share of operation, 
maintenance and equipment replacement 
expenses.

It is well established that municipal utility rates are 
presumptively reasonable. Trahey v Inkster, 311 Mich 
App 582, 594; 876 NW2d 582 (2015). "The 
determination of 'reasonableness' is generally 
considered by courts to be a question of fact." Novi v 
Detroit, 433 Mich 414, 431; 446 NW2d 118 (1989). 
"[T]he presumption of reasonableness may be 
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overcome by a proper showing of evidence." Trahey, 
311 Mich App at 594. It is a plaintiff's burden "to show 
that any given rate or ratemaking practice is 
unreasonable." Id. "Absent clear evidence of illegal or 
improper expenses included in a municipal utility's rates, 
a court has no authority to disregard the presumption 
that the rate is reasonable." Id. at 595.

Under the cash-basis method of utility ratemaking, a 
municipality first determines "the cash needs of the 
utility for a given period, i.e., the dollars needed to pay 
the expense of operation, meet debt obligations, and 
make such capital improvements [*6]  as would not 
require bond financing, e.g., limited new plant 
construction, plus recurring replacements, renovation 
and extensions of existing plant." Plymouth v Detroit, 
423 Mich 106, 115; 377 NW2d 689 (1985). Plaintiffs first 
argue that the City improperly includes depreciation 
when it calculates its expenses under the cash-basis 
method of ratemaking. Plaintiffs' expert, Heid, reached 
this conclusion by relying on ratemaking manuals which 
provide that depreciation is not to be included when 
determining cash-needs revenue requirements. The 
City's expert, Rothstein, agrees that depreciation, which 
is a non-cash expense, should not count as an expense 
under a cash-basis ratemaking approach. But Rothstein 
opined that the City had simply used the label of 
"depreciation expense" as a proxy for properly included 
costs, i.e., for investment in infrastructure renewal and 
rehabilitation.

To begin, we note that the City is not required by law or 
ordinance to adhere to any ratemaking approach. Nor 
must the City abide by any particular ratemaking manual 
or guideline. Thus, we decline to hold that the City's 
failure to strictly follow the cash-basis approach renders 
its rates unreasonable or that the inclusion of 
depreciation in its rates is illegal or [*7]  improper. To 
the contrary, it is common for utilities to set rates to 
cover the costs of depreciation. See 64 Am Jur 2d, 
Public Utilities, § 125, p 516. Further, it is permissible to 
include a capital investment component in utility rates. 
See Bolt v Lansing, 459 Mich 152, 160, 164-165; 587 
NW2d 264 (1998).

That said, we agree with plaintiffs that the City should 
not be allowed to accomplish a "double recovery" by 
counting a single expense twice in determining its 
revenue requirements. However, plaintiffs have not 
provided evidence showing that the City has engaged in 
such a practice. While plaintiffs note that the City has 
included debt service payments as a budgeted expense 
in its sewer rates analysis, plaintiffs have not proffered 

any evidence that those payments are related to the 
depreciated items. Indeed, Heid admitted that he did not 
identify any specific items in defendant's budget that 
were funded through debt, that he did not identify any 
specific instances in which defendant collected for the 
same amount twice, and that he could not be aware of 
any such instances without going through each 
individual item of defendant's budget.

Thus, while plaintiffs argue that the City may have 
obtained a double recovery by including depreciated 
expenses in its sewer rates, they have failed [*8]  to 
provide any supporting evidence on that matter. By 
contrast, Rothstein consulted with the City officials and 
determined that the City did not include depreciation 
expense and capital expenditure projections separately 
but rather used depreciation expense to inform its 
estimate of required capital expenditures. Heid also 
acknowledged that it is sometimes appropriate for 
utilities to use depreciation as a proxy for other 
expenses. Although the evidence must be viewed in a 
light most favorable to plaintiffs, they have failed to offer 
specific evidence that would give rise to a factual 
dispute regarding the depreciated expenses. Therefore, 
plaintiffs have failed to present clear evidence that the 
inclusion of depreciation costs in the City's sewer rates 
was improper or that this practice renders those rates 
unreasonable.

Next, plaintiffs challenge what they deem to be an 
excessive sewer reserve fund. Taylor Ordinances, § 50-
24, provides that "[a]ll funds, including surplus funds, if 
any, shall be kept in separate accounts for the benefit of 
the bondholders, the operation and maintenance of the 
water and sewer divisions, and for no other purpose." 
Heid agreed that the City should be allowed [*9]  to 
maintain a reserve fund for maintenance and repair of 
the sewer system. Indeed, rate-based public utilities 
commonly maintain a capital reserve to provide fiscal 
stability. Jackson Co v City of Jackson, 302 Mich App 
90, 111; 836 NW2d 903 (2013). Plaintiffs have not 
proffered any evidence as to how much money should 
actually be in the City's sewer fund. Heid testified that 
he does not know what work needs to be done to the 
City's sewer system and does not know how much the 
City needs in reserves for sewer replacements. 
Accordingly, plaintiffs have not shown that the amount 
of the City's sewer reserve fund is unreasonable per se.

Instead, plaintiffs contend that the City must have a 
specific plan for capital improvements equivalent to the 
amount in the reserve fund and that without such a plan, 
the fund's existence is evidence that the rates are 

2019 Mich. App. LEXIS 161, *5

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GPY-BFW1-F04G-Y008-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-HD30-003D-62F1-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-HD30-003D-62F1-00000-00&context=
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:618Y-CS11-FBN1-24WB-00000-00&context=
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:618Y-CS11-FBN1-24WB-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y52-5JW0-0039-4019-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y52-5JW0-0039-4019-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:59S0-8901-F04G-Y0Y4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:59S0-8901-F04G-Y0Y4-00000-00&context=


Page 4 of 6

excessive. Plaintiffs do not provide any authority (legal 
or otherwise) to support this contention. Setting that 
aside, we note that numerous witnesses testified that 
the City has undertaken or initiated actions and 
processes to assess its aging sewer system and to 
prepare and pursue a plan to repair and rehabilitate that 
system. There was also testimony that the City's 
reserves are insufficient to meet its infrastructure [*10]  
renewal needs.

Plaintiffs counter that this a "post-hoc" justification and 
the City did not accumulate the reserve pursuant to any 
kind of capital improvement plan. For purposes of this 
appeal, we assume that to be true. However, we do not 
see how the lack of a capital improvement plan renders 
the accumulation of a reserve fund improper. First, there 
can be no plan to address the City's unexpected 
maintenance and repairs costs, which is one of the 
purposes of the fund. Second, Heid opined that the size 
of the reserve fund is largely due to the City's inclusion 
of depreciated expenses in its rates. Thus, the reserve 
fund is inherently aimed toward the replacement and 
renewal of the sewer system. In other words, by 
including depreciation expenses in its rates, the City is 
saving for the day when the depreciated items will need 
to be replaced. This does not mean, however, that the 
City must at all times have a plan in place for 
infrastructure replacements. Presumably, large 
improvement projects are not continuously planned and 
executed. Rather, such projects occur periodically as 
the pipes and other infrastructure decays. The evidence 
shows that the City is currently inspecting its 
system [*11]  and planning infrastructure improvements, 
for which it will use the reserve fund. Plaintiffs fail to 
explain why the City must constantly have a capital 
improvement plan to justify the accumulation of funds 
that will eventually be used to fund the renewal and 
replacement of the sewer system.

In sum, plaintiffs fail to establish that any of the City's 
ratemaking practices are improper or unreasonable. Nor 
have plaintiffs proffered any evidence that the City's 
sewer rates are unreasonable. Heid admitted that he 
does not know what a reasonable rate is without 
performing a full cost of service study and that he would 
not be testifying concerning the amount of a reasonable 
rate. In general, "rate-making is a legislative function 
that is better left to the discretion of the governmental 
body authorized to set rates." Novi, 433 Mich at 427. 
"Courts of law are ill-equipped to deal with the complex, 
technical processes required to evaluate the various 
cost factors and various methods of weighing those 
factors required in rate-making." Id. at 430. In the 

absence of a complete study of the rate structure and all 
of its components, it is speculative to suggest that the 
City's sewer rates are unreasonable. Accordingly, 
plaintiffs [*12]  have failed to demonstrate a genuine 
issue of material fact on that matter, and the trial court 
correctly granted summary disposition under MCR 
2.116(C)(10).

B. THE HEADLEE AMENDMENT

The pertinent provision of the Headlee Amendment, 
Const 1963, art 9, § 31, states:

Units of Local Government are hereby prohibited 
from levying any tax not authorized by law or 
charter when this section is ratified or from 
increasing the rate of an existing tax above that rate 
authorized by law or charter when this section is 
ratified, without the approval of a majority of the 
qualified electors of that unit of Local Government 
voting thereon.

The levying of a new tax without voter approval violates 
this section of the Headlee Amendment. Jackson Co, 
302 Mich App at 99. However, a charge that constitutes 
a user fee is not subject to the Headlee Amendment. Id. 
The plaintiff bears the burden of establishing the 
unconstitutionality of the charge at issue. Id. at 98. A 
court decides, as a question of law, whether a charge is 
a permissible fee or an illegal tax. Westlake Transp, Inc 
v Public Serv Comm, 255 Mich App 589, 611; 662 
NW2d 784 (2003).

"There is no bright-line test for distinguishing between a 
valid user fee and a tax that violates the Headlee 
Amendment." Bolt, 459 Mich at 160. In general, "a fee is 
exchanged for a service rendered or a benefit conferred, 
and some reasonable relationship exists between the 
amount of the fee and the value of [*13]  the service or 
benefit. A tax, on the other hand, is designed to raise 
revenue." Id. at 161 (quotation marks and citations 
omitted). In Bolt, our Supreme Court identified three key 
criteria to use in distinguishing between a user fee and a 
tax: (1) a user fee serves a regulatory purpose rather 
than a revenue-raising purpose; (2) a user fee is 
proportionate to the necessary costs of the service; and 
(3) a user fee is voluntary in that property owners are 
able to refuse or limit their use of the service. Id. at 161-
162. "These criteria are not to be considered in isolation, 
but rather in their totality, such that a weakness in one 
area would not necessarily mandate a finding that the 
charge is not a fee." Wheeler v Shelby Charter Twp, 265 
Mich App 657, 665; 697 NW2d 180 (2005) (brackets, 
quotation marks, and citations omitted).
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Water and sewer rates are generally considered user 
fees rather than taxes because they represent a fee 
paid in exchange for a service. See Bolt, 459 Mich at 
162. Water and sewer rates are not always considered 
user fees, however, because they must be proportionate 
to the cost of the service. See Bolt, 338 Mich at 162 n 
12. That said, as discussed above, plaintiffs have not 
presented evidence that the City's sewer rates 
themselves are unreasonable particularly in light of 
Heid's concession that he had [*14]  not performed a 
rate study and that he held no opinion concerning the 
reasonableness of the rates. Considering that plaintiffs 
fail to overcome the presumption that the City's rates 
are reasonable, we find no basis from which to conclude 
that the those rates are not proportionate to the cost of 
service. Instead, the rates constitute a valid user fee 
because users pay their proportionate share of the 
expenses associated with the operation and 
maintenance of the sewer systems. See Taylor 
Ordinances, § 50-25(c).

Consideration of the other Bolt criteria does not alter the 
conclusion that the City's sewer rates constitute a user 
fee rather than a tax. The first Bolt factor indicates that 
the rates comprise a valid user fee because the rates 
serve a regulatory purpose of providing sewer services 
to the City's residents. Although the rates generate 
funds to pay for the operation and maintenance of the 
sewer system, this by itself does not establish that the 
rates serve a primary revenue-generating purpose. 
"While a fee must serve a primary regulatory purpose, it 
can also raise money as long as it is in support of the 
underlying regulatory purpose." Graham v Kochville 
Twp, 236 Mich App 141, 151; 599 NW2d 793 (1999).

Plaintiffs, relying on Bolt, 459 Mich 152; 587 N.W.2d 
264, contend that it is impermissible [*15]  for the City to 
incorporate costs in its sewer rates which will be used to 
fund future capital improvements. In Bolt, the City of 
Lansing imposed a "storm water service charge" on 
property owners to fund the separation of the remaining 
portion of its combined sanitary and storm systems. Id. 
at 155. The Supreme Court determined that the storm 
water service charge failed to satisfy the first and 
second criteria because the charge did not correspond 
to the benefits conferred. Id. at 165. 75% of the property 
owners in Lansing were already served by a separate 
storm and sanitary sewer system, but those property 
owners would be charged the same amount as the 25% 
who would benefit most from the construction. Id. 
Further, the cost of this project was $176 million over 30 
years. Id. at 155. The Court noted that the charge was 
"an investment in infrastructure that will substantially 

outlast the current 'mortgage' that the storm water 
charge requires property owners to amortize. At the end 
of thirty years, property owners will have fully paid for a 
tangible asset that will serve the city for many years 
thereafter." Id. at 164 (citation omitted).

Bolt is primarily distinguishable because it involved a 
rate increase to fund a completely [*16]  new alteration 
to the existing sewer system that benefitted only 25% of 
the property owners. In this case, as discussed, the 
reserve fund is being used for maintenance and repairs 
of the existing system, and will be used to fund a large-
scale project to replace and update much of that system 
which will benefit all users of the City's sewer services. 
Further, if one accepts the premise—as plaintiffs do—
that the City may incorporate replacement costs into its 
rates, then we see no reason why surplus funds cannot 
be used to replace aging infrastructure. As for concerns 
that the City's ratepayers are funding improvements for 
future generations, we find Rothstein's reasoning on this 
point persuasive:

The practical reality is that Taylor's current 
customers, like all utility customers, benefit from 
prior customers' investments that put in place a 
(depreciating) system to which they can connect 
and receive service. Equitably, current users are 
asked to pay to renew and replace these assets, as 
well as pay their share of system upgrades. Future 
users are asked to pay for their shares of system 
capacity and will likewise be responsible to pay for 
asserts renewals and replacements.

The users of [*17]  the City's sewer system contribute to 
that system's wear and tear, an expense that the City 
recoups by including depreciation as a revenue 
requirement in its rate analysis. Accordingly, the users 
pay a fee proportionate to the necessary costs of the 
service. And in order for the sewer system to serve its 
regulatory purpose, it must be maintained and 
periodically replaced and updated. For those reasons, 
we conclude that the first two Bolt criteria establish that 
the City's sewer rates constitute a user fee rather than a 
tax.

As for the third Bolt factor, plaintiffs contend that the 
City's sewer services are not voluntary under statute 
and the City's ordinances. Even assuming that the 
sewer charges were deemed effectively compulsory in 
this case, "the lack of volition does not render a charge 
a tax; particularly where the other criteria indicate the 
challenged charge is a user fee and not a tax." Wheeler, 
265 Mich App at 666. We are unconvinced, in the 
absence of showing that the sewer rates are 
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unreasonable, that those rates should be considered a 
tax as opposed to a user fee. Considering the Bolt 
criteria in totality, we conclude that plaintiffs have not 
established that the City has imposed an 
unconstitutional [*18]  tax.

Accordingly, plaintiffs have not demonstrated a genuine 
issue of material fact in support of their claims alleging 
violations of the Headlee Amendment and MCL 
141.91.2 Therefore, the trial court properly granted 
summary disposition to the City pursuant to MCR 
2.116(C)(10).

C. FIRE PROTECTION

Plaintiffs claim that the City violated an ordinance by 
incorporating the costs of public fire protection into its 
service rates. Specifically, the water department, in 
addition to its primary task of providing potable water, 
maintains equipment and operations sufficient to assure 
necessary pressure for the functioning of fire hydrants. 
The cost paid to the water department for this service is 
known as "fire hydrant rental." As a general matter, the 
experts agreed that it is appropriate for a municipality to 
recover this cost through water rates. Plaintiffs argue 
that this practice is nevertheless improper here because 
it violates Taylor Ordinance, § 50-25(g), which 
provides [*19]  in relevant part:

The reasonable cost and value of all water and 
sewer service rendered to the city and its various 
departments by the water and sewer system, 
including rentals for fire hydrant service for each fire 
hydrant connected to the system, during all or any 
part of the fiscal year, shall be charged against the 
city and will be paid for as the service accrues for 
the city's current funds, including the proceeds of 
taxes which will be levied in an amount sufficient for 
that purpose.

It is undisputed that the City no longer pays $44,000 a 
year in rental fees for all of the fire hydrants on public 
property as it did until 2010. However, plaintiffs have not 
provided any evidence that public fire protection costs 
are improperly passed on to plaintiffs through the City's 
water rates. Tellingly, Heid testified that "there is nothing 

2 MCL 141.91 provides:

Except as otherwise provided by law and notwithstanding 
any provision of its charter, a city or village shall not 
impose, levy or collect a tax, other than an ad valorem 
property tax, on any subject of taxation, unless the tax 
was being imposed by the city or village on January 1, 
1964.

to suggest that the customers are actually paying any 
amount for those public fire protection services." Nor 
could Heid determine the amount of such a charge in 
the absence of a rate study. Further, Heid agreed that, 
at the end of the day, residents will pay for public fire 
protection either on their water bills or on their tax bills. 
Given this testimony, [*20]  plaintiffs have failed to 
produce evidence demonstrating a genuine issue of 
material fact concerning whether the costs for public fire 
protection are improperly included in defendant's water 
rates or the amount of any such charge. For the same 
reasons, plaintiffs fail to establish that the City is 
receiving "free service" from the water and sewer 
department in contravention of MCL 141.118(1)3 by not 
paying for public fire protection costs.

Affirmed.

/s/ Christopher M. Murray

/s/ Deborah A. Servitto

/s/ Douglas B. Shapiro

End of Document

3 MCL 141.118(1) provides:

Except as provided in subsection (2) [which is 
inapplicable here], free service shall not be furnished by a 
public improvement to a person, firm, or corporation, 
public or private, or to a public agency or instrumentality. 
The reasonable cost and value of any service rendered to 
a public corporation, including the borrower, by a public 
improvement shall be charged against the public 
corporation and shall be paid for as the service accrues 
from the public corporation's current funds or from the 
proceeds of taxes which the public corporation, within 
constitutional limitations, is hereby authorized and 
required to levy in an amount sufficient for that purpose, 
or both, and those charges, when so paid, shall be 
accounted for in the same manner as other revenues of 
the public improvement. [*21] 
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