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STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT

STEVEN R. GENTRY, mdrvidually
and as Trustee of the Steven R.
Gentry Trust U/A/D May 17, 2018, and as

representative of a class of Case No. 2021-002813-CZ

simulatly-situated persons and entities, Hon. Diane M. Druzinski
Plaintiff,

V.

CHARTER TOWNSHIP OF CLINTON,

a muncipal corporation,

Defendant.
Gregory D. Hanley (P51204) John A. Dolan {P28060;
Jamie Warrow (P61521) York, Dolan & Tomlinson, P.C.
Edward F. Kickham Jr. (P70332) 22600 Hall Road, Suite 205
Kickham Hanley PLLC Clinton Township, M1 48036
32121 Woodward Avenue, Sute 300 (586) 263-5050
Royal Oak, MI 48073 Attorney for Defendant

(248) 544-1500
Attorneys for Plaintiif

FIRST AMENDED CLASS ACTION COMPILAINT AND JURY DEMAND

Plaintitt Steven R. Gentry (“Plaintitt””), by his attorneys, Kickham Hanley PLLC, individually
and as Trustee of the Steven R. Gentry Trust, and on behalt of a class of similagly-situated persons
and entities, states the tollowing for his First Amended Class Action Complaint against the Charter
Townshup of Clinton (the “Township™):

INTRODUCTION

1. This 15 an acuon challenging a propetty tax approved by the Township’s voters
purstant to 2 November 2013 ballot initiative and renewed by a March 2018 ballot mtiative {the

“Supplemental Police Tax”). At the time the Supplemental Police Tax was mutially approved, the
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Township’s Police Fund was already recetving tax revenues in excess of $16 million per year in order
to tund the activities of its police department.

2. The stated purpose of the Supplemental Police Tax was to finance the purchase of
additional police vehicles and cover “operational costs” of the Township’s police force. In
contravention of tlus stated purpose, however, the Township has simply hoarded nullions ot dollars
rased by the Supplemental Police Tax and/or used those revenues to make payments to reduce its
actianly-accrued liability for retiree health care expenses — expenses that are not “operational costs.”
Notably, the Township increased the amount of money 1n 1ts Police Fund trom an already-excessive
$21 mullion to over $36 mullion since the Supplemental Police Tax was first imposed, even atter
paving the improper nonoperational expenses.

3. The ballot nutiative tor the Supplemental Police Tax, which passed on November 3,
2013, read as follows:

Shall the limitation on the amount of taxes which may be imposed on all taxable

property 1 the Charter Township of Clinton, Macomb County, Michigan, be

mcreased by One Dollar ($1.00) per Thousand Dollars (1.00 mill) of the taxable

value for a period of Seven (7) vears, 2013 to 2019, inclusive, as new additional

millage to provide tunds tor (a) acquuung new police apparatus and (b) other

operational costs for the Police Department, including additional police officers? It

1s estimated that 1.00 mull will raise approximately $2,544,000 when first levied 1n

2013.

4. The Supplemental Police Tax was set to expire at the end of 2019. In 2018,
however, the Township put beftore its voters a new proposal to renew and continue the
Supplemental Police Tax through 2025. The August 2018 ballot proposal stated as tollows:

Shall the limitation on the amount of taxes wlich may be imposed on taxable

property within the Charter Townslup ot Clinton, Macomb County, State of

Michigan, be mncreased by 0.9875 mulls ($.9875) on each $1,000 of taxable value) for a

period of six {6} years, 2020 to 2025, inclusive, as a renewal of the 1.000 mull

previously authorized by the electors of the Townslup m 2013 as reduced by

operation of the Headlee Amendment, for the purpose ot providing tunds for : (1)

acquiring new police apparatus; and (2) other operational costs for the Police
Department? It 1s estimated that 0.9875 mills will raise approximately Two Million



Eight Hundred and Eighteen Thousand Three Hundred and Twelve Dollars
($2,818,312) when tirst levied in 2020.

5. Under the General Property Tax Act, MCL 211.24t(2)(d), 2 ballot proposal for a
millage must contain “fa] clear statement of the purpose for the millage.”

6. A taxing unit 1s bound to use the tunds collected by the mullage for the purpose
stated 1 the millage proposal. See Cify of South Haven v. 1V an Buren County Board of Commy’s, 478 Mich.
518, 532; 734 N.W.2d 533 (2007) (“It tunds that voters approved tor the purpose stated on the
ballot could be redirected to another purpose without seeking new approval, there would be no
reason for including the purpose on the ballot. Indeed, voters could be lulled into voting tor a
millage for a popular purpose, only to have the tunds then used for something they may well have
never approved. Tlus 1s contrary to the General Property Tax Act.”).

7. Because the Township has not used the vast majorty of the millage proceeds for the
purposes stated on the ballot, the Supplemental Police Tax 1s unlawtul, m whole or in patt.

8. Where 2 mullage 1s unlawtul because the proceeds are used for a purpose other than
that stated 1n the ballot proposal, the taxing authority 1s “not entitled to recetve any of the proceeds
ot the mullage” Id at 533. “T'wo possible judicial remedies are available 1n 2 case where voters
approve a ballot proposal that impropetly zallocates proceeds: to enjoin collection of the improper
millage or to refund collected taxes to the taxpayers.” Id. at 331.

9. The Coutt should order the Township to disgorge the proceeds ot the Supplemental
Police Tax the Township has recerved 1n the six years preceding the filing of this action and the
proceeds it recerves during the pendency of this action, and should enjoin the Township from
collecting the Supplemental Police Tax trom the present through the expiration of the millage or

until a new millage 1s voter approved after full and honest disclosure.



JURISDICTTION AND VENUE

10 The Steven R. Gentry Trust {the “Trust”) 1s the current owner of mproved real
property 1 the Township (the “Property”), which 1s subject to the Supplemental Police Tax.
Plaintff 1s the Trustee of the Trust. Pnor to December 2020, Plaintuff was the owner of the
Property. Prior to December 2020, Plaintift paid the Supplemental Police Tax on his own behalt,
and seeks to act as a class representative for all similatly situated persons.

11. Detendant Charter Township ot Clinton {the “Township”) 1s a municipality located
1n Macomb County, Michigan.

12 Venue and jurisdiction are proper with this Court because all parties are present here
and the actions which give nise to Plamtitf’s claims occurred 1n this County.

GENERAL ATTEGATIONS CONCERNING THE SUPPLEMENTAL POLICE TAX

13. The Township mamntains and operates a police department that 1s tunded in
substantial part by real property taxes collected and deposited into the Township’s Police Fund.
Plamntitt owned property 1n the Township and has paid the real property taxes imposed by the
Townslup.

14. The Township enacts mullages trom time to time through ballot proposals. The
millages raise funds to pay tor municipal services, including the police department.

15. The Township has utilized the revenues from the Supplemental Police Tax tor
purposes untelated to the purposes to which 1t told its citizens it would devote those revenues.

16. Fist, imstead of fully devoting the Supplemental Police Tax revenues to
“apparatuses” and the “operational costs” ot the Police Fund, the Township has merely hoarded
millions ot dollars ot the cash raised by the Supplemental Police Tax. According to the Township’s
tinancial statements, as of March 2013 (shortly betore the Supplemental Police Tax was approved by

the Township’s voters), the Township’s Police Fund had $21.4 mullion in cash and investments. As



ot March 2020, the Police Fund’s cash and investments had increased to a whopping $33.3 muillion.
On wnformation and beliet {based upon the Township’s most recent budget documents), as of
March 2021, those cash and investment reserves exceeded $36 million.

17. The Township claims that its financial statements do not accurmately retlect the
“available” fund balance of the Police Fund because the balance that exists as of March 31 of each
year 1s gradually spent down over the ensung 9 months. In other word, the true “available fund
balance” 1s lower than that reflected in its tinancial statements.

18. Even 1f one credits the Township’s contention that one must consider the “available
tund balance,” the Township’s own documents confirm that between 3/31/2015 and 3/31/2021,
the Township stll increased the “available fund balance” in the Police Fund by about $4 million
atter paying all of the expenses of the police department.

19. The Township’s budget documents confirm that, as of FYE 3/31/2015, the
Townslup’s “Estimated Available Fund Balance™ in the Police Fund was $15,446,184, and that, as of
FYE 2021, the Township’s “Estimated Available Fund Balance” in the Police Fund was
$19,443,903. Thus, even under the Township’s view of the wotld, the Township still has not used
all of the revenues trom the Supplemental Police Tax for “(1) acquming new police apparatus; and
(2) other operational costs for the Police Department” as required by Michigan law.

20. Second, millions of dollars of the revenues of the Supplemental Police Tax were
used to cover expenses that were not authonized by the Township’s voters in approving the
Supplemental Police Tax. Atter the voters approved the Supplemental Police Tax, the City began
making huge additional retiree health care contubutions i1 order to, w1 the Township’s words,

“prefund,” and thereby reduce its accrued lability to provide Other Post-Employment Benefits



(“OPEB”).! For the reasons discussed below, these additional contributions reduced a long-term
liability of the Township and therefore those amounts do not constitute “operational costs” for the
Police Department as the term “operational costs” i1s understood by generally accepted
governmental accounting principles and as that term would have reasonably been understood by the
Township’s voters.

21 The Township Board admiuusters the Clinton Township Post-Retirement Health
Benefits Plan (the “Plan™), a single-employer detined benefit OPEB plan that 1s used to provide
OPEB for all permanent tull-time general and public safety employees of the Township. The Plan
provides health care benefits tor retirees and their dependents.

22 On wmformation and beliet, pror to 2016, the Township traditionally funded its
OPEB obligations essentially on a “pay as you go basis” — Le., paying on an annual basis only those
OPEB expenses 1t was requured to pay to currently retwed employees 1 each current year. As a
result, the Township’s total accrued actuarial “net” liability for present and future vested OPEB
benefits continued to mncrease. Commencing 1 the fiscal year begintung Apul 1, 2016, the
Townslup began making additional contributions (the “Additional OPEB Contubutions™) in order
to, 1 the Township’s words, “pretund” 1ts OPEB obligations. These were not expenditures to
cover current period OPEB payments on behalt of retirees {1.e., OPEB payments due 1n the current
tiscal year for current retirees) but rather were contubutions made to reduce the Township’s
untunded actuarial Lability that had accumulated over time. According to the Township’s budget

documents, these additional contributions were equal, mn FYE 3/31/2018, to the amount of the

! “OPEB” 1s defined 1n paragraph 8. of GASB Statement No. 75, Accounting and Financial
Reporting for Postemployment Benefits Other Than Pensions as all postemployment benefits other than
retirement mcome (such as death benefits, lite msurance, disability, and long-termy case) that ase
provided separately trom a pension plan, as well as postemplovment healthcare benefits (includmg
medical, dental, vision, heating, and other health-related benetits regardless of the manner i1 which
they are provided. OPEB does not mclude ternunation benefits or termunation payments for sick
leave.



Township’s annual actmanally determined contribution (“ADC”) and were equal in FYE 3/31/2019,
2020, and 2021 to 30% of the actuarnal requured contrbutions for those tiscal years.

23. The tinancial reporting for OPEB obligations, mcluding the effects of the Additional
OPEB Contnbutions, 1s dictated in large part by Government Accounting Standards Board
(“GASB”) Statements Nos. 74 and 75 (the “GASB Standards™), which the Township implemented
i 2018, Pursuant to the GASB Standards, the Township 1s requied to report as a liability the
present value of the benefits that current and former employees have earned and, therefore, that the
Township has the present obligation to pay 1n the tuture. This amount, the “Total OPEB Liability,”
represents the Township’s financial obligation to provide OPEB for the work already pertormed by
its covered employees. When the Total OPEB Liability exceeds the Plan’s “Net Posttion™ available
tor paying benetits (ie., the money set aside by the Plan to pay OPEB benetits when they become
due in the future), there 1s a “Net OPEB Liability.”* The Township repotts its Total and Net OPEB
Liabilities 101 1ts financial statements. As of March 31, 2020, the Township’s Total OPEB Liability
was $117.4 million, the Plan’s Net Position was $56 mullion and the Net OPEB Liability was $61.4
million.

24, When the Township made the Additional OPEB Contrbutions, 1t was not paying an
“operational cost” but rather 1t was making a pavment to reduce the amount of a long-term liability
that 1t had already incurred— the Net OPEB Liability. While the Township itselt has stated that the
purpose of the Additional OPEB Contributions was to “prefund” its OPEB obligations, the use of
the word “prefund” would imply that the additional funding provided would represent an optional
pavment made in advance ot when 1t 1s due, yet, because the Total OPEB liabilities exceed the net

posttion available to satisty them in the future, the additional payments would be better be

2 In other words, the Net OPEB Liability represents the measure of the total costs of future

OPEB paymeunts already earned by Plan participants, stated 1n current dollars, that 1s not covered by
assets currently held in the Township’s Plan.



characterized as “catch-up” payments since the Township had underfunded the hability by using a
“pay as you go” approach in the past. It 1s an unremarkable statement ot prevailing and elementary
accounting principles that payments applied to reduce the principal amount ot a long-term liability
do not constitute the payment of an operating expense. Indeed, by analogy, it a commercial
enterprise decided to use excess cash to prepay a note payable to a lender, tlhis would not be
considered the payment of an operational cost, but rather would be considered a settlement of a
liability of the enterprise.

25. The Township’s recent tnancial statements confirm that the Additional OPEB
Contributions have resulted in a syguficant reduction 1 the Net OPEB Liability from the Net
OPEB Liability that would exist 1n the absence of such contnbutions. Compare FY 2018 Financial
Statements at p. 62 (reporting a $67.5 mullion Net OPEB Liabiity) »4th FY 2020 Financial
Statements at p. 59 {reporting a $61.4 million Net OPEB Liability).

26. The City’s budget documents contirm that the Additional OPEB Contributions that
were made possible by the Supplemental Police Tax are as follows:

FYE 3/31/16 - $1,605,500

FYE 3/31/17 — $1,633,000

FYE 3/31/18 - $2,032,400

FYE 3/31/19 — $2,137,200

FYE 3/31/20 -- $1,777,100

FYE 3/31/21 - $1,820,500 (budgeted)
Total — $11,005,700

27. Had the Township not made these additional contributions, the cash balance of the
Police Fund would be more than $47 million as of 3/31/21. The Township’s voters might have
had a different view of the nullage if the ballot proposal had said that the revenues trom the

Supplemental Police Tax would be used tor “{1) acquung new police apparatus; {2) other



operational costs for the Police Department and (3) pretunding tuture health care expenses tor
retired police oftficers.
CLASS ATTEGATIONS
28, Plaintitt brings this action as a class action, pursuant to MCR 3.501, individually and
on behalt of a proposed class consisting of all persons or entities who/which have paid real property
taxes to the Township during the relevant class period and/or who/which pay real property taxes to

the Township during the pendency of this case.

29, The members of the Class are so numerous that joinder of all members 1s
impracticable.
30, Plamntitt’s clamms are typical of the claims ot members of the Class. Plamtiff 1s a

member of the Class he seeks to represent, and Plantift was injured by the same wrongtul conduct
that 1njured the other members of the Class.
31. The Township has acted wrongtully in the same basic manner as to the entire class.
32. There are questions of law and fact common to all Class Members that predominate
over any questions, wluch, it they exist, aftect only individual Class Members, mcluding:

a. Whether the Township has adhered to the General Property Tax Act by
using the proceeds of the Supplemental Police Tax for the purposes stated in
the Supplemental Police Tax ballot proposal;

b. Whether the Additional OPEB Contributions constitute “operational costs”
of the Police Fund;

c. Whether the Township should be required to disgorge the funds 1t collected
through imposition of the Supplemental Police Tax; and

d. Whether the Township should be enjomed from collecting the Supplemental

Police Tax from the present through the expiration of the millage 1n 2025,



33. Plaintitt will fairly and adequately protect the interests ot the Class, and Plaintiff has

no wterests antagonstic to those of the Class. Plaintiff 1s commutted to the vigorous prosecution of
this action, and has retained competent and experieniced counsel to prosecute this action.
34, A class action 1s superior to zll other available methods for the fair and efficient
adjudication of this controversy suice joinder of all members 1s mmpracticable. The prosecution ot
separate actions would create a nisk of inconsistent or varying adjudications.  Furthermore, the
prosecution of separate actions would substantially impatr and inpede the ability of individual class
members to protect thew interests. In addition, since mndividual refunds may be relatively small tor
most members of the class, the burden and expense of prosecuting litigation of this nature makes it
unlikely that members of the class would prosecute indrvidual actions.  Plamntff anticipates no
dithiculty in the management ot this action as a class action.

COUNT 1

ASSUMPSIT (MONEY HAD AND RECEIVED) — SUPPLEMENTAL POLICE TAX

35. Plaintitt incorporates each of the preceding paragraphs as 1t fully set forth herein.

36. Under the General Property Tax Act, MCL 211.24t(2)(d), 2 ballot proposal for a
millage must contain “fa] clear statement of the purpose for the millage.”
37. A taxing umt 1s bound to use the funds collected by the mullage for the purpose
stated 1 the millage proposal. See Cify of South Haven v. 1V an Buren County Board of Commy’s, 478 Mich.
518, 532; 734 N.W.2d 533 (2007) (“It tunds that voters approved tor the purpose stated on the
ballot could be redirected to another purpose without seeking new approval, there would be no
reason for including the purpose on the ballot. Indeed, voters could be lulled into voting tor a

millage for a popular purpose, only to have the tunds then used for something they may well have

never approved. Tlus 1s contrary to the General Property Tax Act.”).



38. The ballot proposal tor the 2013 Supplemental Police Tax provided that the
Township would use the tunds collected by the millage for “(a) acquinng new police apparatus and
(b} other operational costs for the Police Department, including additional police otficers”. The
ballot proposal for the 2018 renewal of the Supplemental Police Tax provided that the Township
would use the funds collected by the nullage tor “{1) acquiring new police apparatus; and (2) other
operational costs for the Police Department.”

39. The Township has not used the Supplemental Police Tax proceeds for the publicly
announced purpose but has instead used the funds to intlate the balance 1n the Township’s Police
Fund and/or to finance future retirement henetits.

40. As a direct and proximate result of the Township's improper conduct, the Township
has collected millions ot dollars to which it 1s not entitled.

41. A claim to recover amounts paid to 2 governmental unit 11 excess of the amount
allowed under law 1s properly tiled as an equitable action 1n assumpsit for money had and recerved.

42 By virtue of the Township’s inclusion of the Supplemental Police Tax 1n 1ts tax rates,
the Township has collected amounts in excess of the amounts it was legally enttled to collect.
Theretore, Plamntitf 1s entitled to maintain an equitable action of assumpsit to recover back the
amount of the illegal exaction. See, eg., Bond v. Public Schools of Ann Arbor, 383 NMich. 693, 704, 178
N.W.2d 484 (1970).

43. By virtize of the Supplemental Police Tax, the Township has recerved funds to which
it was not entitled, and 1t would be untair for the Township to retain the Supplemental Police Tax
proceeds under the circumstances.

44, “[Tlwo possible judicial remedies are available 1n a case where voters approve a
ballot proposal that impropetly allocates proceeds: to enjoin collection of the improper mullage or to

refund collected taxes to the taxpayers. These remedies would be unexceptional exercises of the



power of the judiciary to give mjunctive reliet to prevent illegal acts.”  City of Sonth Haven v. Van
Buren Connty Board of Commr’s, 478 Mich. 518, 532; 734 N.W.2d 533 {2007).
45. The Township should be required to disgorge and retund to the Class the amouants it
collected, but to which it 1s not entitled.
COUNT 11

UNJUST ENRICHMENT-SUPPLEMENTAL POLICE TAX

46. Plaintift incorporates each of the preceding paragraphs as it fully set torth herein.

47. Under the General Property Tax Act, MCL 211.24t(2)(d), 2 ballot proposal for a
millage must contain “fa] clear statement ot the purpose for the muillage.”

48. A taxing umt 1s bound to use the tunds collected by the mullage for the purpose
stated 11 the millage proposal. See City of Sonth Haven v. Van Buren Connty Board of Commes, 478 Mich.
518, 532; 734 N.W.2d 533 (2007) (“If tunds that voters approved tor the purpose stated on the
ballot could be redirected to another purpose without seeking new approval, there would be no
reason for mcluding the purpose on the ballot. Indeed, voters could be lulled into voting for a
millage tor a popular purpose, only to have the tunds then used tor something they may well have
never approved. This 1s contrary to the General Property Tax Act.”).

49. The ballot proposal for the Supplemental Police Tax provided that the Township
would use the funds collected by the mullage tor “(a) acqurng new police apparatus and (b) other
operational costs for the Police Department, including additional police otticers™.

50. The Township has not used the Supplemental Police Tax proceeds for the stated
purpose but has instead used the funds to intlate the balance in the Township’s Police Fund and/or
to tinance future retirement benefits.

51 As a direct and proximate result ot the Township's improper conduct, the Township

has collected millions of dollars to which 1t 1s not entitled. By paying the Supplemental Police Taxes,



Plaintitt and the Class have contferred a benetit upon on the City.
52. The Township has been unjustly enriched because 1t recerved Supplemental Police
Taxes to which 1t was not entitled, and it would be untair for the City to retain the Supplemental

Police Taxes under the circumstances.

u
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“ITiwo possible judicial remedies are available i a case where voters approve a
ballot proposal that impropetly allocates proceeds: to enjoin collection of the improper mullage or to
retund collected taxes to the taxpayers. These remedies would be unexceptional exercises of the
power of the judiciary to give injunctive reliet to prevent illegal acts.”  City of Sonth Haven v. Van
Buren Connty Board of Commr's, 478 Mich. 518, 532; 734 N.W.2d 533 {2007).

54, The Township should be requred to disgorge the amounts by which it has been

unjustly enriched.

COUNT 111

INJUNCTIVE RELIEF

55 Plaintitt incorporates each of the preceding paragraphs as 1t fully set forth herein.
56. The ballot proposals giving rise to the Supplemental Police Tax provide that the

Township shall continue to collect the millage through 2025.

57. The Supplemental Police Tax 1s unlawful under the General Property Tax Act
because the Township has failed to use the proceeds of the taxes for the purposes stated on the
ballot proposal that enacted the millage.

58. “[Tlwo possible judicial remedies are available 1n a case where voters approve a
ballot proposal that impropetly allocates proceeds: to enjoin collection of the improper mullage or to
refund collected taxes to the taxpayers. These remedies would be unexceptional exercises of the
power of the judiciary to give mjunctive reliet to prevent illegal acts.”  City of Sonth Haven v. Van

Buren Connty Board of Commr’s, 478 Mich. 518, 532; 734 N.W.2d 533 {2007).



59. Because the Supplemental Police Tax 1s unlawtul, the Court should enter an order
enjoung the Township from collecting the Supplemental Police Tax between the present and 2025.
PRAYER FOR RELIEF

WHEREFORE Plamtiff requests that the Court grant the following relief:

A. Certity this action to be a proper class action with Plamntift certitied as Class
Representative and Kickham Hanley PLLC designated Class Counsel;

B. Detfine the Class to include all persons or entities who/which have paid or incurred
the Supplemental Police Tax at any time i the six years preceding the filing ot this action or
who/which pay or incur the Supplemental Police Tax during the pendency of this action;

b. Enter judgment 1n favor of Plamntitf and the Class and against the Township, and
order and direct the Townslup to disgorge and refund all proceeds of the Supplemental Police Tax
collected during the class pertod and to pay into a2 common fund tor the benetit of Plaintiff and all
other members of the Class the total amount of the Supplemental Police Tax to which Plantift and
the Class are entitled;

E. Appoint a Trustee to seize, manage and distribute 1 an orderly manner the common

fund thus established;

F. Enter 2 declaratory judgment nvalidating any tax liens ansing trom the Supplemental
Police Tax;
G. Find and declare that the Supplemental Police Tax violates the General Property Tax

Act and s therefore unlawful, and permanently enjoin the Township from imposing or collecting
the Supplemental Police Tax;

H. Award Plantift and the Class the costs and expenses incurred 1n this action,
micluding reasonable attorneys’, accounntants’, and experts’ tees; and

1. Grant any other approprate relief.



JURY DEMAND

Plaintitt hereby demands a jury trial on all 1ssues so triable.

KICKHAM HANLEY PLLC

[s/ Gregory D. Hanley
Gregory D. Hanley (P51204)
Jamie Warrow (P61521)
Edward F. Kickham Jr. (P70332)
32121 Woodward Avenue, Suite 300
Royal Oak, Michigan 48073
(248) 544-1500
Date: September 17, 2021 Connsel for Plaintiff and the Class

CERTIFICATE OF SERVICE

I hereby certify that on September 17, 2021, I served the toregoing document on all counsel
ot record using the court’s electronic filing system.

[sf Kim Plete
Kim Plets
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