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For the reasons stated in further detail in the attached Brief, Defendant, the
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STATEMENT OF THE ISSUES PRESENTED

L. Should the Court apply a presumption against preemption in cases such as
this, alleging obstacle preemption?

The City answers “Yes.”

II. Do the City’s Covid Emergency Rental Assistance (“CERA”) Program
requirements, and more specifically, its “80/20” terms, stand as an obstacle
to the accomplishment of the objectives of the Consolidated
Appropriations Act of 2021 (“the CAA”) and the American Rescue Plan
Act (“ARPA”) (“the Relief Acts”)?

The City answers “No.”

[I.  Did the City’s CERA Program provisions serve the Relief Acts’ primary
purpose of promoting housing stability by preventing the eviction of
thousands of renters?

The City answers “Yes.”

IV. Did the City’s CERA Program provisions prevent the distribution of
CERA funds to eligible households?

The City answers “No.”

V.  Did the City’s CERA program provisions unduly delay the processing of
CERA applications and payment of CERA funds?

The City answers “No.”

VI. Did the U.S. Treasury, MSHDA or HAND object to the City’s CERA
program provisions or seek to recover any CERA funds because of the
City’s CERA program provisions?

The City answers “No.”

—iv—
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VII. Did the City’s CERA program provisions violate the terms of the Relief
Acts or federal guidelines regarding the Relief Acts?

The City answers “No.”
VIII. Are there fact issues that would prevent the Court from ruling, as a matter
of law, that the City’s CERA program provisions stand as an obstacle to

the accomplishment of the purposes of the Relief Acts?

The City answers “Yes.”

_V_
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STATEMENT OF MOST CONTROLLING AUTHORITY

In support of the City of Detroit’s position that the Consolidated Appropriations
Act 0f 2021 and the American Rescue Plan Act (“the Relief Acts”) grant
considerable discretion to grantees regarding the purposes for which CERA funds
may be used, the amount which may be spent or awarded for each purpose, the
manner in which CERA applications may be processed and prioritized, and the
conditions of payment which may be applied:

Consolidated Appropriations Act of 2021, 15 USCS § 9058a; American Rescue
Plan Act, 15 USCS § 9058¢; U.S. Treasury Department Frequently Asked
Questions (“FAQs”), including but not limited to FAQs 11, 12, 15, 19, 31, 32 and
40.

In support of the City of Detroit’s position that there is a strong presumption
against preemption, especially where the challenged state or local law or
regulation advances traditional police powers, such as health and safety
requirements or landlord-tenant relationships:

Fenner v Gen Motors, LLC, 113 F4th 585, 594 (6 Cir. 2024), relying on
Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S.Ct. 2240, 135 L.Ed.2d 700
(1996); Ammex, Inc v Wenk, 326 F Supp 3d 472, 495 (ED Mich, 2018); Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419, 440, 102 S.Ct. 3164, 73
L.Ed.2d 868 (1982) (stating in the context of a constitutional takings case, “[t]his
Court has consistently affirmed that States have broad power to regulate housing
conditions in general and the landlord-tenant relationship in particular[.]”)

In support of the City of Detroit’s position that the burden of establishing
obstacle preemption is heavy:

Figueroa v Foster, 864 F3d 222, 235 (2d Cir. 2017); Gayle v Pfizer Inc, 452 F
Supp 3d 78, 8687 (SDNY, 2020)

In support of the City of Detroit’s position that it is inappropriate to grant summary
judgment on the issue of conflict preemption where there are factual issues in

—Vi—
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dispute:

PPL Energyplus, LLC v Solomon, 2012 WL 4506528, at *10 (DNJ, 2012); Norfolk
SR Co v Box, 2007 WL 1030320, at *1 (ND 111, 2007); Harris v CBS Corp, 2012
WL 3236560, at *5 (ND Cal, 2012)

—vii—
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INTRODUCTION

This case involves two federally-funded discretionary programs to provide
multiple types of “coronavirus emergency rental assistance” (or “CERA”) funds to
or on behalf of eligible tenant households under two separate but related federal
statutes, the Consolidated Appropriations Act of 2021 (“the CAA”) and the
American Rescue Plan Act (“ARPA”). (The two statutes have been collectively
referred to in this lawsuit as the Relief Acts”). Although one purpose of these Acts
was to reduce or eliminate rent owed by tenants (thereby reducing evictions), which
would have a collateral benefit to landlords, the Relief Acts were intended to benefit
renters, not landlords; indeed, many types of assistance under the Acts would
provide no benefit to landlords whatsoever, such as payment of tenants’ bills for
utilities, home energy costs and internet service, rental housing stability services,
tenant counseling and tenant case management services.

Both the State of Michigan (through the Michigan State Housing
Development Authority, or “MSHDA) and the City of Detroit established CERA
programs which provided assistance to Detroit renters through funds received from
the United States Treasury Department. The State of Michigan’s CERA program
was initially funded through the CAA, and later through ARPA. The City of Detroit

received no funds under the CAA; its CERA program was funded only through

—1-
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ARPA. Although both the State of Michigan and the City of Detroit had CERA
programs, there was some overlap in regard to applications involving City of Detroit
households. First, both programs were administered under separate contracts by the
following three non-profit Housing Assessment and Resource Agencies
(“HARAs”): (1) Wayne Metropolitan Community Action Agency (“Wayne
Metro”); (2) United Community Housing Coalition (“UCHC”); and (3) the Heat and
Warmth Fund (“THAW?”). Second, documents under both programs were uploaded
to a database established by MSHDA and tracked by MSHDA, and the HARAs used
forms developed by MSHDA to process applications under both programs. Third,
although the City did not possess or control the CAA funds provided under the
MSHDA program, the HARASs processing applications under both programs applied
terms and requirements developed by the City under its program to all applications
involving Detroit renters.

Under the City’s CERA program requirements, the HARAs calculated the
maximum potential amount of rent that might be paid, but they did not automatically
award 100% of this figure. Instead, as expressly permitted under Frequently Asked
Questions (“FAQs”) issued by the Treasury Department!, the HARASs only awarded

80% of the maximum potential amount of rent (both past-due and future rent), unless

"'See FAQ 11 and 19, ECF 29-4.
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the rental unit had received a “Certificate of Compliance” from the City confirming
that the unit met minimum health and safety standards, or a “Certificate of
Compliance Exception” (the City’s “80/20” program). Where the rental unit did
possess a Certificate of Compliance or Exception, the HARAs awarded 100% of the
maximum potential rent calculated.

All Detroit landlords participating in the two programs agreed to the City’s
80/20 requirements, which were confirmed in settlement statements and/or in
addenda to Conditional Orders of Dismissal entered in eviction lawsuits brought in
the 36" District Court. (See, e.g., Exhibits E, F and G.)

Plaintiff, Laurence Wolf, a Detroit landlord, applied for CERA funds on
behalf of some of his tenants. His applications were processed under the MSHDA
CERA program with funds MSHDA had received under the CAA, rather than the
City of Detroit’s program, which was by supported by funds the City had received
under ARPA. Because Plaintiff’s rental properties did not have a Certificate of
Compliance or Exception, the HARAs awarded and paid him 80% of the maximum
potential past and future rent, placing 20 % of the maximum potential rent in escrow,
which could be awarded if his properties came into compliance.

In his complaint, Plaintiff claims that the City’s CERA program requirements

(1) constitute an unlawful taking under the Fifth Amendment and (2) violate his

_3—
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Fourteenth Amendment due process rights under 42 U.S.C. 41983.

In the present “Motion for Partial Summary Judgment Pursuant to Fed. R. Civ.
P. 56 on the Issue of Obstacle Preemption,” Plaintiff claims that, as a matter of law,
the City’s 80/20 requirements stand as an obstacle to the accomplishment of the
purposes of the Relief Acts, and are therefore preempted and unlawful.

The Court should deny Plaintiff’s motion for following reasons:

- The City’s CERA program requirements did not frustrate the primary purpose
of the Relief Acts — preventing tenants from being evicted.

- The City’s requirements did not prevent the distribution of CERA funds to
eligible households under either the CAA or ARPA — millions of dollars in
funding was distributed.

- The City’s CERA requirements did not unduly delay the distribution of CERA
funds to eligible households — there were delays, as in other CERA programs
around the country, but the delays were caused by other factors.

- Neither the Treasury Department, nor MSHDA, nor HAND objected to
applying the City’s CERA program requirements to applications involving
Detroit households.

- The City’s 80/20 provisions did not violate the Relief Acts or US Treasury
FAQs, but were proper conditions of payment and prioritization provisions.

- The Court should grant the City summary judgment on the issue of obstacle
preemption, but if it does not do so, questions of fact prevent the Court from
granting summary judgment in Plaintiff’s favor on this issue.

ANSWER TO PLAINTFF’S STATEMENT OF MATERIAL FACTS

1. The City admits the allegations contained in paragraph 1.

—4—
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2. In response to paragraph 2, the City admits that Congress established
two separate COVID rental assistance programs, but states that these were
established through the Consolidated Appropriations Act of 2021, passed by
Congress on December 21, 2020 (“the CAA”)? and the American Rescue Plan Act
0of2021 (“ARPA”). (See ECF Nos. 28-2 and 28-3.) The City will refer to these two
statutes as “the Relief Acts,” and will generally refer to COVID emergency rental
assistance programs and funds under either of these statutes as “CERA programs”
and “CERA funds,” respectively. In further answer, the City states that the U.S.
Treasury Department disbursed funds under the CAA (known as “ERA 1 funds” or
“ERAP 1 funds”) to the State of Michigan. The State, through the Michigan State
Housing Development Authority (“MSHDA™), disbursed ERA-1 funds for the
benefit of Detroit residents (and others) to the Homeless Action Network of Detroit
(“HAND”). HAND disbursed ERA-1 funds to the following Housing Assessment
and Resource Agencies (“HARAs”): (1) Wayne Metropolitan Community Action

Agency (“Wayne Metro”); United Community Housing Coalition (“UCHC”); and

2 The Coronavirus Aid, Relief, and Economic Security (“CARES”) Act, passed on
March 25, 2020, implemented a variety of programs to address issues related to the
onset of the COVID-19 pandemic. The CAA continued many of these programs
by adding new phases, new allocations, and new guidance to address issues related
to the continuation of the COVID-19 pandemic. See https://home.treasury.gov/
policy-issues/coronavirus/about-the-cares-act.

—5—
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(3) the Heat and Warmth Fund (“THAW?), which were charged with administering
the ERA-1 benefits to City of Detroit residents and others under terms and conditions
approved by MSHDA and HAND. The City of Detroit itself never received these
funds nor had direct control over them or the manner in which they were disbursed.
(See Ex. A))

The City of Detroit was a grantee or direct recipient of CERA funds later
disbursed by the U.S. Treasury under ARPA, commonly referred to as “ERA-2" or
“ERAP-2” funds. The City forwarded the majority of these funds to the HARAs
identified above for distribution in accordance with the City’s CERA program
guidelines. (See Ex A.)

3. In response to the first sentence of paragraph 3, the City objects to
Plaintiff’s use of the term “qualifying landlords” (and the similar term, “Approved
Landlords,”) because this term is not contained in the Relief Acts or the Treasury
Department’s Frequently Asked Questions or other binding federal directives
regarding CERA programs. Instead, the Relief Acts were designed to benefit
Eligible Households, not landlords, and for this reason all of the eligibility
requirements of the Relief Acts apply to Eligible Households, not to landlords. In
further answer to this sentence, the City admits that Under the Relief Acts, billions

of rental assistance funds were provided directly to states and local governments

—6—
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(“Grantees”) for distribution to utility providers, renters and to landlords for the
benefit of renters. The City admits the allegations contained in the second sentence
of paragraph 3. In response to the third sentence paragraph 3, the City admits that
both the State of Michigan and the City of Detroit are grantees under the Relief Acts,
but states that the City was a grantee under only one of the Relief Acts, ARPA, while
the State of Michigan was a grantee under both of the Acts. (See Ex. A.) In further
answer, the City states that the pleadings and documents referred to in this paragraph
speak for themselves.

4. The City admits the allegations contained in paragraph 4.

5. The City admits the allegations contained in paragraph 5.

6. In response to paragraph 6, the City admits that the City was a Grantee
under ARPA, utilizing local HARAs to facilitate distribution of CERA funds under
ARPA to Eligible Households through the City’s CERA program. The City denies
that it was a grantee under the CAA or that it utilized HARAs to distribute CAA
funds under MSHDA’s CERA program because this is untrue. (See Ex. A.) In
further answer, the City objects to Plaintiff’s use of the term “fiduciary,” because
this 1s a legal conclusion, rather than a factual assertion. To the extent that an
answer is required, the City denies this legal conclusion.

7. In response to paragraph 7, the City objects to Plaintiff’s use of the term

—7-
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“Approved Landlords,” for the reasons stated above. In further answer, the City
states that 15 U.S.C. §9058a(c)(2)(C)(1)(1) speaks for itself. In further answer, the
City states that under ARPA, the stature under which the City received its CERA
funding, “ERA2 does not require grantees to seek the cooperation of the landlord or
utility provider before providing assistance directly to the tenant.” (See U.S.
Department of Treasury Emergency Rental Assistance Frequently Asked Questions,
FAQ 12, ECF No. 28-4, most recently amended on March 5, 2024.

8. In response to paragraph 8, the City objects to Plaintiff’s use of the term
“Approved Landlords,” for the reasons stated above. In further answer, the City
admits that it used local HARAs to facilitate distribution of CERA funds under
ARPA to eligible households, but denies that it used local HARAs to facilitate
distribution of CERA funds under the CAA to any persons or entities. (See Ex. A.)

9. The City lacks knowledge or information sufficient to form a belief as
to the truth of the allegations contained in paragraph 9, and therefore neither admits

nor denies such allegations, leaving Plaintiff to its proofs.’

3 In response to footnote 8 to Plaintiff’s motion, the City objects to Plaintiff’s use
of the term “Approved Landlords,” for the reasons stated above. In further answer,
the City admits that the HARAs involved in this case are the Wayne Metropolitan
Community Action Agency (“Wayne Metro”) and the United Community Housing
Coalition (“UCHC”) — and also The Heat and Warmth Fund (“THAW”) - but
denies that Wayne Metro and UCHC at all times acted as the agents and
representatives of the City in administering, distributing and withholding all CERA

—8—
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10.  In response to paragraph 10, the City states that Exhibit J to Plaintiff’s
motion and the other pleadings referred to in this paragraph speak for themselves.

11. In response to paragraph 11, the City objects to Plaintiff’s use of the
term “Approved Landlord,” for the reasons set forth above. In further answer, the
City admits that Plaintiff applied for CERA funding on behalf of tenants in his
building, that these applications were processed under the MSHDA/HAND/HARA
CERA program and funding source (the CAA), rather than the City of
Detroit/HARA program and funding source (ARPA) and that, on information and
belief, awards were made by the HARAs, usually, if not always, in the amount of

80% of rent owed by the tenant, plus other eligible amounts (court costs, etc.).*

funds. In further answer, the City states that MSHDA received CERA funds from
the U.S. Treasury Department under the CAA, which it forwarded to the Homeless
Action Network of Detroit (“HAND”), which forwarded them to the HARAs, to be
distributed according to MSHDA and HAND’s directives. The City only received
CERA funds under ARPA. Therefore, it had no control over the manner in which
funds under the CAA were distributed. (See Ex. A.) The City denies that Plaintiff
or any other landlord had a “vested property right” to receive CERA funds under
either of the Relief Acts. The City concedes that this Court, in its September 12,
2024 Opinion and Order (ECF No. 41), ruled that Plaintiff had alleged a property
interest in CERA funds, but the Court expressly indicated that “the City can show
that [Wolf was not awarded 100% of the rent owed by its tenants] at the summary
judgment or trial stages of this litigation.” Id. at PagelD.1271. To the extent that
the City has not responded to any other factual allegation or legal conclusion stated
in this footnote, these are denied.

* The City denies the allegations contained in footnote 9 to Plaintiff’s brief.

—9—
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12.  The City denies the allegations contained in paragraph 12. In further
answer, the City states that the statutory provisions and pleadings referred to in this
paragraph speak for themselves.

13. In response to paragraph 13, the City states that Plaintiff’s Exhibits |
and K and the pleadings referred to in this paragraph speak for themselves. In
further answer, the City states that because the City did not receive any CERA funds
from MSHDA, it was not bound by MSHDA’s CERA guidance. (See Ex. A.)

14. In response to paragraph 14, the City states that the U.S. Treasury
Department’s Emergency Rental Assistance Frequently Asked Questions speak for
themselves. In further answer, the City denies that its CERA program requirements

violated the Relief Acts or FAQs issued thereunder.

1 5. m response to paragraph 15, the City objects to Plaintiff’s use of the
term “Approved Landlords,” for the reasons stated above. In further answer, the
City denies that the conditions of its CERA program contravened Treasury
guidelines, or that Plaintiff or others in Plaintiff’s proposed Class were “awarded”
or “entitled to” funds which they were not paid because these statements are untrue.
In further answer, the City states that Exhibit M and all other pleadings or documents
referred to in this paragraph speak for themselves.

16. In response to paragraph 16, the City objects to Plaintiff’s use of the

—10-
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term “Approved Landlords,” for the reasons set forth above. In further answer, the
City states that its CERA program requirements are set forth in ECF No. 28-6 and
Exhibit M to Plaintiff’s brief, which speak for themselves. In further answer, the
City admits that the provisions of its CERA program were designed to ensure that
leased premises complied with City health and safety requirements. In further
answer, the City states that all other pleadings or documents referred to in this
paragraph speak for themselves.

17. In response to paragraph 17, the City objects to Plaintiff’s use of the
term “Approved Landlord” for the reasons set forth above. In further answer, the
City states that under its CERA program requirements, which applied to funds the
City had received under ARPA and forwarded to the HARAs, if a rental property
did not have a Certificate of Compliance or an accepted certificate of compliance
exception, the HARAs would award only 80% of the calculated rent owed by the
tenant, and place the remaining 20% of this figure into an escrow account, which
could later be awarded and paid to the landlord on behalf of its tenant if the landlord
obtained a Certificate of Compliance or an accepted Certificate of Compliance
Exception. In further answer, the City states that all pleadings and documents
referred to in this paragraph speak for themselves.

18. In response to paragraph 18, the City objects to Plaintiff’s use of the

—11-
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term “Approved Landlords,” for the reasons set forth above. In further answer, the
City denies that any landlords were “entitled to” full payment under the Relief Acts
because this is untrue. In further answer, the City denies that the requirement that
the remaining 20% of maximum potential ARPA funds would not be awarded and
released unless the Rental Property received either a Certificate of Compliance or a
rental registration certificate and an accepted Certificate of Compliance Exception
was “elusive” or that the City could not provide these even if landlords had timely
applied for them because these statements are untrue. (See Declaration of Julie
Fowler, attached as Exhibit D; Phillips Dec, Ex. B.) In further answer, the City
states that Plaintiff’s Exhibits G and Q speak for themselves. In further answer, the
City denies that Exhibits G and Q show that “the City was only able to issue
approximately 2200 CoCs in the span of a year not impacted by the pandemic
because it is untrue. Instead, these documents show that landlords routinely failed
to even attempt to obtain a Certificate of Compliance or failed or refused to take
actions necessary to obtain a Certificate of Compliance. (See Declaration of Julie
Fowler, attached as Exhibit D; Dec. of Ted Phillips, Ex. B.) In further answer, the
City states that all other pleadings and documents referred to in this paragraph speak
for themselves.

19. In response to paragraph 19, the City objects to Plaintiff’s use of the

—12—-
KADOCS\LIT\GAABE\A37000\disc\EG6264.WPD



Case 2:23-cv-11645-BRM-KGA ECF No. 55, PagelD.2107 Filed 01/28/25 Page 23 of 59

term “Approved Landlords” for the reasons set forth above. The City denies the
remaining allegations in this paragraph as untrue. In further answer, the City admits
that Detroit landlords who applied for CERA funding on behalf of their tenants under
either the CAA or ARPA voluntarily agreed to the City’s conditions through
settlement statements or Conditional Orders of Dismissal.> See Declarations of
Chelsea Neblett, Ted Phillips and Mallory Hoppe, attached as Exhibits A, B and C;
and Exhibits E, F and G.) In further answer, the City states that all pleadings and
documents referred to in this paragraph speak for themselves.

20. In response to paragraph 20, the City objects to Plaintiff’s use of the
term “Approved Landlords™ for the reasons stated above. In further answer, the
City states that all the pleadings and documents referred to in this paragraph speak
for themselves. The City denies the remaining allegations in this paragraph as untrue.
In particular, the City denies that the landlords were unable to obtain C of Cs. (See
Declaration of Julie Fowler, attached as Exhibit D; Ex. B.)

21. In response to paragraph 21, the City objects to Plaintiff’s use of the

> In response to footnote 10, the City objects to Plaintiff’s use of the term
“Approved Landlords” for the reasons set forth above. In further answer, the City
states that all pleadings and documents referred to in this paragraph speak for
themselves. The City denies the remaining allegations contained in this footnote as
untrue.
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term “Approved Landlords” for the reasons set forth above. The City denies the
remaining allegations in this paragraph as untrue.®

To the extent that the City has failed to admit or deny any specific allegation
in its responses to paragraphs 1 to 21 of Plaintiff’s Brief in Support of Motion for
Partial Summary Judgment Pursuant to Fed. R. Civ. P. 56 on the Issue of Obstacle
Preemption, the City denies such allegations as untrue.

CITY OF DETROIT’S COUNTER-STATEMENT OF FACTS
I. The CARES Act and the Relief Acts.

l. In response to the COVID crisis which began in 2020, Congress passed
several acts to provide relief to renters impacted by the outbreak. First, Congress
passed the Coronavirus Aid Relief and Economic Security Act (“the CARES Act”),
42 U.S.C. §801 et seq. in 2020. The CARES Act provided state and local
governments with discretionary funding to provide financial assistance to workers,

families (including renters) and businesses impacted by the pandemic.

6 In response to footnote 11, the City objects to Plaintiff’s use of the term
“Approved Landlords” for the reasons stated above. In further answer, the City
admits, on information and belief, that it did not issue any “Temporary CoCs,”
during the period in which its CERA program was operating, but states that there is
no evidence that any landlord participating in the City’s CERA program ever
requested a Temporary CoC. The City denies the remaining allegations contained
in footnote 11 because they are untrue. In particular, the City denies that it was
impossible for landlords to obtain C of Cs. (See Declaration of Julie Fowler,
attached as Exhibit D, Declaration of Ted Phillips, Ex. B.)

—14—
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Congress followed up with two related funding statutes. First, the Consolidated
Appropriations Act of 2021, 15 USCS § 9058a (“CAA”), extended the discretionary
funding initially provided by the CARES Act, and provided billions of additional
dollars to assist “eligible households™ affected by the pandemic. Second, Congress
enacted the American Rescue Plan Act (“ARPA”), which at 15 USCS § 9058c
provided additional funding to state and local government for distribution to or on
behalf of eligible households. In this lawsuit, Plaintiff has referred to the CAA and
ARPA as “the Relief Acts.” (See ECF Nos. 28-2 and 28-3.)

2. Funds available under both of the Relief Acts were known generally as
Covid Emergency Rental Assistance Funds (“CERA” or “ERA” funds) and were
made available through two separate tranches of funding. The first round of CERA
funds (“ERA-1""), was authorized through the CAA; the second round of funding
(“ERA-2”) was authorized by ARPA.

3. The federal CERA programs were administered by the U.S.
Department of Treasury. Under the Relief Acts and Treasury guidelines, the federal
government provided CERA funds to states and municipalities (“Eligible
Grantees”), which could make payments directly to eligible households or forward
such funds to subrecipients, or “Housing Assessment and Resource Agencies”

(“HARASs”), to administer the program and distribute the CERA funds to eligible
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households.

4. Although the CAA and ARPA were closely related, the two Acts
contained slightly different terms and provisions, and “Grantees” did not necessarily
receive funding under both of the Acts.

5. The City was not a grantee or direct recipient of CERA funds the U.S.
Department of Treasury disbursed under CAA, commonly referred to as ERA-1 or
ERAP-1 funds, and therefore did not control the manner in which CAA funds were
distributed. (See Declaration of Chelsea Neblett, attached as Exhibit A.)

6. Instead, the Treasury Department disbursed ERA-1 funds to the State
of Michigan. (See Exhibits A, B and C.) The State, through the Michigan State
Housing Development Authority (“MSHDA™), disbursed ERA-1 funds for the
benefit of Detroit residents (and others) to the Homeless Action Network of Detroit
(“HAND?”). (See Exhibits A, B and C.)

7. HAND disbursed ERA-1 funds to the following HARAs: (1) Wayne
Metropolitan Community Action Agency (“Wayne Metro”); United Community
Housing Coalition (“UCHC”); and (3) the Heat and Warmth Fund (“THAW”),
which were charged with administering the ERA-1 benefits to City of Detroit
residents and others under terms and conditions approved by MSHDA and HAND.

(See Exhibits A, B and C.) The City of Detroit itself never received these funds nor
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had direct control over them or the manner in which they were disbursed. (See Ex.
A)

8. The City of Detroit was a grantee or direct recipient of CERA funds
later disbursed by the U.S. Treasury under the American Rescue Plan Act
(“ARPA”), commonly referred to as ERA-2 or ERAP-2 funds. (See Ex. A.) The City
forwarded the majority of these funds to the HARAs identified above for
distribution in accordance with the City’s CERA program guidelines. (See Ex. A.)

9. The State of Michigan was also a grantee or direct recipient of ERA-2
funds disbursed under ARPA from the Treasury Department. The State, through
MSHDA, again allocated ERA-2 funds to benefit City of Detroit residents (and
others) by forwarding these to HAND, which forwarded such funds to the HARAs
identified above, which disbursed such funds in the same manner followed regarding
ERA-1 funds. (See Ex. A.) The City of Detroit did not receive these ERA-2 funds
or have direct control over them or the manner in which they were disbursed. (See
Ex. A))

II.  Purpose of the Relief Acts.

10. Contrary to Plaintiff’s argument, the Relief Acts were intended to

benefit tenants, not landlords. As the United States Treasury Department’s

summary of its Emergency Rental Assistance Program (home.treasury.gov/policy-
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1ssues/coronavirus/assistance-for-state-and-tribal-governments/emergency-rental-

assistance-program) stated, CERA funding was intended “to assist eligible

households with financial assistance, provide housing stability services, and as
applicable, to cover the costs for other affordable rental housing and eviction
prevention activities.” Although some documents describe the purpose of the
Relief Acts as also aiding landlords, this was only an incidental or collateral benefit
of providing assistance to Eligible Households.
III. Key Provisions of the Relief Acts.

11. Asnoted above, this case involves two different federal statutes related
to the CARES Act: the Consolidated Appropriations Act of 2021 (“the CAA™), 15
USCS § 9058a (see ECF No. 28-2), and the American Rescue Plan Act (“ARPA”),
15 USCS § 9058¢ (see ECF No. 28-3) (“the Relief Acts™).

A. The Consolidated Appropriations Act of 2021 (“CAA”).
12.  The Consolidated Appropriations Act of 2021, 15 USCS 9058a,

enacted March 11, 2021, was intended to provide assistance to “eligible households’.

7 Because the CAA and ARPA were focused on and intended to benefit renters,
not landlords, neither of these Acts contained the term “Approved Landlord,”
which Plaintiff has used throughout his briefs and other pleadings in this case.
The Acts do not refer to “Approved Utility Provider” or “Approved Internet
Provider” either, even though these entities were also incidental beneficiaries of
the CERA progams.

—18-
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This term was defined to include a household where (1) one or more individuals
were required to pay rent; (2) where one or more individuals has qualified for
unemployment benefits or experienced a reduction in income, significant costs or
financial hardship due to Covid-19; (3) where one or more individuals can
demonstrate a risk of homelessness or housing instability; and (4) where the
household’s income is less than 80% of the area median income. 15 U.S.C.
§508a(k)(3)(A).

13.  Under the CAA, funds were to be distributed to “eligible grantees,”
such as states and local governments (15 U.S.C. §508a(k)(2)), which could distribute
the funds directly for eligible households, or enter into agreements with other entities
(sub-grantees) to distribute the funds.

14.  Under the CAA, grantees were not required to use all — or even any -
CERA funds for rent and rental arrears, as Plaintiff implies. Rather, grantees had
broad discretion to use such funds for any one of three main purposes:

(1) financial assistance to eligible households, which included not only rent

and rental arrears, but utilities and home energy costs and arrears and ““other

expenses related to housing” incurred due to the COVID outbreak (15 U.S.C.

19058a(c)(2));

(2) housing stability services, such as case management and other services
relating to the COVID outbreak (15 U.S.C. 99058a(c)(3)); or

(3) administrative costs (15 U.S.C. 99058a(c)(5)).
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15. The CAA granted significant discretion to grantees over all other
aspects of the CERA program. For example:

- Grantees had to use at least 90% of CERA funds to provide financial

assistance to eligible households, but had discretion to use a higher percentage

if desired. (15 U.S.C. §9058a(c)((2)(A));

- Grantees could provide funds for up to 15 months, but could choose a shorter
period if they desired. (15 U.S.C. §9058a(c)((2)(A));

- Grantees could use up to 10% of CERA funds for housing stability services,
but could choose a lesser percentage if they desired. (15 U.S.C. §9058a(c)(3))

- Grantees could set priorities among which eligible households would be paid
and in what order (15 U.S.C. §9058a(c)(4)(B)), but the Act did not mandate
what factors could or must be considered or what percentage of funding could

be provided to which prioritized class(es).

- Grantees could use up to 10% of CERA funds for administrative expenses,
but could choose a lower percentage if they desired. (15 U.S.C. §9058a(c)(5))

- The CAA did not specify what procedures, personnel or documents would be
used to process CERA applications.

B. The American Rescue Plan Act (“ARPA”).

16. ARPA, the statute under which the City received its CERA funding,
authorized additional funding to eligible grantees under similar conditions. As
under the CAA, assistance was intended to benefit “eligible households,” which
were defined to include a household where (1) one or more individuals were required
to pay rent; (2) where one or more individuals has qualified for unemployment

benefits or experienced a reduction in income, significant costs or financial hardship
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due to Covid-19; (3) where one or more individuals can demonstrate a risk of
homelessness or housing instability; and (4) where the household was a low-income
family, as the term was defined in 42 U.S.C. §1437a(b).

17. Like the CAA, ARPA reserved significant discretion to grantees.
CERA funds were not required to be used for rent payments; instead, grantees could
use these funds for any following four main purposes:

(1) financial assistance to eligible households, which included not only rent

and rental arrears, but utilities and home energy costs and arrears and “other

expenses related to housing” (15 U.S.C. 49058c(d)(1)(A));

(2) housing stability services, such as case management and other services
“intended to keep households stably housed.” (15 U.S.C. 99058c¢(d)(1)(B));

(3) administrative costs (15 U.S.C. 49058c(d)(1)(C)); and

(4) “Other affordable rental housing and eviction prevention services.”
(15 U.S.C. 49058c(d)(1)(D))

18. Again, ARPA granted grantees with discretion to determine which
types of purposes they would use the funding for and what percentage or amount
they would use for each:

- Grantees did not have to use at least 90% of CERA funds to provide financial
assistance to eligible households, as under the CAA, but could choose what

percentage to devote to this purpose. (15 U.S.C. §9058c(d)((1)(A));

- Grantees could provide funds for up to 18 months, but had discretion to
choose a shorter period if they desired. (15 U.S.C. §9058c(d)(1)(A)(1);

- Grantees could use up to 10% of CERA funds for housing stability services,
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but could choose a lesser percentage if they desired. (15 U.S.C.
§9058¢(d)(1)(B))

- The Act did not require prioritization of payments, but did not prohibit this
either.

- Grantees could use up to 15% of CERA funds for administrative expenses,
but could choose a lower percentage if they desired. (15 U.S.C.
§9058c(d)(1)(C))

- Grantees were permitted to use any funds that were unobligated on October
1, 2022 for purposes in addition to those described above, as long as (i) they
were for affordable rental housing and eviction prevention services serving
“very low-income” families as defined in 42 U.S.C. 1437a(b), and (i1) prior to
obligating funds for such purposes, the grantee had obligated at least 75% of
the total funds the grantee had been allocated, but they were not required to
doso. (15 U.S.C. §9058c(d)(1)(C))

- Like the CAA, ARPA did not specify what procedures, personnel or
documents would be used to be used to process CERA applications.

19. In U.S. Department of Treasury Emergency Rental Assistance
Frequently Asked Questions, FAQ 12, ECF No. 28-4, the federal government
described one important difference between the CAA and ARPA as follows:

ERA?2 does not require grantees to seek the cooperation of the landlord or
utility provider before providing assistance directly to the tenant.

20. The U.S. Department of Treasury Emergency Rental Assistance Fact
Sheet, May 7, 2021 (ECF No. 51-3), also confirmed this, stating:

[ARPA] Allows — For the First Time — Offers of Assistance Directly to
Renters First. While rental assistance programs under the initial Emergency
Rental Assistance Plan — ERA1 — required an offer of assistance to landlords
before reaching out to renters, today the Biden-Harris Administration has
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made clear that the new funds from the American Rescue Plan (ERA2) can be
used to provide assistance to renters first and immediately.

Also see National Low Income Housing Coalition Frequently Asked Questions (July
12, 2022) (Exhibit H) (“ERA2 programs can offer direct-to-tenant assistance first
and immediately - these programs are not required to go to landlords beforehand.”)
IV. U.S. Treasury Department FAQs.

21. To provide guidance regarding the Relief Acts, the U.S. Department of
Treasury issued at least 46 answers to “Frequently Asked Questions,” or “FAQs.”
(See ECF No. 51-2.)

22. Like the Relief Acts themselves, the Treasury FAQs show that grantees
such as the City of Detroit were granted considerable discretion in determining how
much CERA funds would be used for which purposes. Most importantly, for the
purposes of the present lawsuit, FAQ 11 confirmed that grantees had discretion to
award less than 100% of the rent owed by a tenant. This FAQ stated:

11. Must a grantee pay for all of a household’s rental or utility arrears?

No. The full payment of arrears is allowed up to the limits established by the

statutes, as described in FAQ 10 above. A grantee may structure a program to

provide less than full coverage of arrears. Grantees are encouraged to consider

whether payments of less than the full amount of arrears may result in a

significant disincentive for landlord participation in the ERA program.

(Emphasis added.)

23.  This FAQ confirms that grantees had discretion to determine how much

—if any — of available CERA funds would be awarded to pay for rental arrears owed
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to landlords. This FAQ flatly contradicts Plaintiff’s position in this case that the
City was required to pay 100% of all rent owed by Plaintiff’s tenants who were
eligible for the CERA program. (ECF No. 51-2.)

24. In the same vein, FAQ 19 stated:

19. May a grantee provide assistance to a renter household with respect to
utility or energy costs without also covering rent?

Yes. A grantee is not required to provide assistance with respect to rent in

order to provide assistance with respect to utility or energy costs. For ERAL,

the limitations in section 501(c)(2)(B) of Division N of the Consolidated

Appropriations Act, 2021, limiting assistance for prospective rent payments

do not apply to the provision of utilities or home energy costs. (Emphasis

added.)

25. In other words, this FAQ confirmed that grantees could use CERA
funds to pay for utility costs or energy costs, while awarding none of the funds for
unpaid rent. (ECF No. 51-2.)

V.  The State of Michigan’s CERA Program.

26. The U.S. Department of Treasury forwarded the first tranche of CERA
funds authorized under the CAA to the State of Michigan in early 2021, which in
turn, through the Michigan State Housing and Development Authority (“MSHDA”),
forwarded such funds to local municipalities or HARAs. MSHDA sent no funds to

the City of Detroit. (See Ex. A, B and C.)

27. Because the City received its CERA funding directly from the U.S.
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Treasury Department, rather than through MSHDA or HAND, the City was not
bound by MSHDA’s program requirements. MSHDA was also not required to
comply with the City of Detroit’s CERA guidelines. (Neblett Dec., Ex. A.)

28.  Like the federal government, MSHDA left much of the details of the
grantees’ CERA programs to be developed by the grantees themselves. MSHDA’s
guidelines did not specify which types of permissible purposes grantees could spend
CERA funds on, what percentages of funding must be spent on what permissible
purposes, or how grantees might prioritize payments among eligible households.
(See MSHDA CERA Guidelines, ECF No. 28-5.)

VI. Detroit’s Pre-Covid Regulations Regarding Rental Properties.

29. Neither the CARES Act nor the Relief Acts prohibited grantees from
enforcing their health and safety regulations relating to rental properties. Indeed,
even if these federal statutes had made reference to local code requirements, there is
a presumption that local health and safety regulations are not to be supplanted by the
federal government unless preemption is “the clear and manifest purpose of
Congress.” See CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 663—-64, 113 S.Ct.
1732, 123 L.Ed.2d 387 (1993).

30. In Detroit, two local code requirements are relevant to this case. First,

Section 8-15-81(a) of the Detroit City Code requires that the owners or agents of any
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rental property are required to register such dwelling with the City’s Buildings,
Safety Engineering, and Environmental Department (“BSEED”) and obtain a
Certificate of Registration of Rental Property from BSEED. Second, Section 8-
15-82 of the Detroit City Code provides that “it shall be unlawful for an owner to
allow any unoccupied rental property to be occupied, or to collect rent from a tenant
for occupancy of a rental property, during or for any time in which there is not a
valid Certficate of Compliance for the rental property.” A landlord may obtain a
certificate of compliance if an inspection by BSEED, the United States Department
of Housing and Urban Development or any other governmental agency, or by an
authorized third-party inspection company shows that the unit complies with
BSEED’s basic health and safety standards and requirements. (See Detroit City
Code, Sections 8-15-82(b) and 8-15-84, Dec. of Julie Fowler, Ex D.)

VII. The Detroit CERA Program.

31. In crafting its CERA program, the City was mindful that under its
existing code requirements (§§ 8-15-81(a) and 8-15-82), no property could be
lawfully rented unless the property was properly registered with the City as a rental
property and had a certificate of compliance confirming it was safe and habitable.
(See Declaration of Chelsea Neblett, Ex. A.)

32. The City also recognized that the overarching purpose of the Relief
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Acts was to promote rental housing stability, and that assuring rental properties had
been inspected and received certificates of compliance and rental registration
certificates would serve this purpose, since allowing unsafe or uninhabitable rental
properties would cause renters to voluntarily or involuntarily vacate such properties,
causing housing instability. (See Declaration of Chelsea Neblett, Ex. A.)

33. The City was also aware that the Relief Acts and the Treasury FAQs
provided grantees with broad discretion to determine the purposes for which CERA
funds would be spent (many of which would have no financial benefit to landlords),
how much would be spent on each permissible purpose, and how applications and
payments to eligible households would be prioritized and processed. (See
Declaration of Chelsea Neblett, Ex. A; ECF Nos. 28-2, 28-3, 51-2.)

34. The key elements of the City’s CERA program were as follows:

- If the tenant met all CERA eligibility requirements and the Rental Property
had either (1) an active Certificate of Compliance from BSEED (“C of C”) or

(2) a rental registration certificate and an accepted CoC Exception, 100% of

the potential rental payments (as calculated by the HARA) would be released.

- If the Rental Property was habitable, and there was no C of C or rental
registration certificate and accepted C of C Exception, 80% of the potential
rental payments as calculated by the HARA would be released to the landlord,

and 20% of the funds would be paid into an escrow account (the “80/20”

requirement”).

- The 20% of funds held in escrow could be released to the landlord if (1) the

Rental Property obtained a C of C or an accepted C of C CERA Exception; or
(2) the landlord completed repairs to the Rental Property in an amount equal
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to or greater than the 20% escrowed amount.

- If the Rental Property did not have a C of C or C of C Exception, and the
property was considered uninhabitable according to MSHDA rules, 50% of
the potential rental payments calculated by the HARA would be released to
the landlord, while the other 50% would be held in escrow until the
habitability issue was resolved. If the habitability issue was resolved, the
HARA would either initiate the “80/20” process or pay the full remaining
50%, if the property met the other requirements set forth above.

(See summary of City of Detroit CERA program, ECF No. 28-6; ECF No. 50-2; Ex
A,Band C.)

35. The C of C Exception applied in the following situations:

- Where the rental unit complied with standards of the U.S. Department of
Housing and Urban Development (HUD) by receiving a Housing Quality
Standards (HQS) Housing Choice Voucher, or an active passing Real Estate
Assessment Center (REAC) score® for publicly assisted housing; or

- Where BSEED acknowledged in writing that the property was effectively in
compliance, and the lack of a C of C was due to factors unrelated to the
conditions of the property; or

-  Where the landlord and tenant mutually agreed that the condition of the
property was of a high standard and that all parties desired to proceed without

interruption.

(See ECF No. 28-6; ECF No. 50-2; Declaration of Chelsea Neblett, Ex. A.)

8A REAC score is a numerical evaluation of a property’s condition, ranging from 0
to 100. The score is based on a physical inspection by a HUD-certified inspector
who assesses the property’s safety, cleanliness, structural integrity, and overall
livability. A score of 60 is deemed a passing score. (See Declaration of Chelsea
Neblett, attached as Exhibit A.)
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VIII. Other CERA Programs Having Requirements Similar to the City of
Detroit’s CERA Program.

36. The City’s 80/20 condition was not unique. Other emergency rental
assistance programs around the country also required landlords to waive a portion
of rent owed as a condition of participation. For example:

- In King County, Washington, landlords received only 80% of rent owed and
were required to waive the remaining 20%. (See National Low Income
Housing Coalition (NLIHC) “Updates on Treasury Emergency Rental
Assistance Programs, Landlord Requirements,” attached as Exhibit I.)
This analysis noted that approximately 24% of CERA programs required
some concessions by landlords, and that “Twenty-seven percent of programs
with landlord concessions require landlords to accept a decreased payment
amount, with the remaining portion of rent to be forgiven by the landlord.”

- The NLIHC report entitled “Best Practices for State and Local Emergency
Rental Assistance Programs,” (attached as Exhibit J) also states, at page 9:

“Approximately one in four emergency rental assistance programs in

NLIHC’s database ask landlords for additional requirements or concessions

beyond accepting payment from the program. These requirements can

include:

- Additional unit inspections;

- Accepting a fraction (ex: 80%) of rent as payment-in-full;

- Forgiving back rent not covered by the program;

- Waiving late fees; and/or

- Promising not to move forward with an eviction for a specified length of
time.”

- In Maryland, the state CERA program provided, under the heading “Landlord
Concessions,” that:

“Landlords receiving payments directly from the program must agree to the
following minimum requirements a part of the application:
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Landlord Rent Arrears Forgiveness . . . [Counties] May require owners to
forgive portion of rent arrears up to 20%.” (See Ex. K.)

- Under California’s CERA program, landlords were required to waive 20% of
rent owed. (See “CA Covid-19 Rent Relief Media Kit,” attached as Ex. L.)

- Another NLIHC study, “Emergency Rental Assistance: A Blueprint for a
Permanent Program,” attached as Exhibit M, concluded:

The strongest ERA-related protections include requirements for landlords
receiving ERA to drop eviction filings or forgive rental arrears, interest, or
fees. (Emphasis added.)

37. Other CERA programs required tenants to register their rental
properties or obtain a local rental license. As the authors noted in “Treasury
Emergency Rental Assistance Programs in 2021,” (Exhibit N), which focused
primarily on programs funded by the CAA:

A fifth of programs restricted participation to landlords with a current rental
license and a small share (6%) required that they be registered in the local
rental registry (Figure 06).

38.  Other CERA programs required that the rental properties be inspected
and/or meet minimum health and safety requirements. For example:

- Louisiana’s federal CERA program required that landlords “Certify that there
are no outstanding building or health code violations against the property.
(See “U.S. Treasury Emergency Rental Assistance: Louisiana State Program,”
pp. 19-20 (Exhibit O.)

- Hall County, Georgia’s CERA program required, under the heading entitled
“Property Eligibility Criteria,” that “To be considered eligible for the
program, the property must be a legal residential rental unit. . . the landlord 1s
required to keep rental properties livable and comply with local housing codes

-30-
KADOCS\LIT\GAABE\A37000\disc\EG6264.WPD



Case 2:23-cv-11645-BRM-KGA ECF No. 55, PagelD.2125 Filed 01/28/25 Page 41 of 59

by taking care of important repairs.” (Hall County, Georgia Emergency
Rental Assistance Grant Program Policies,” attached as Exhibit P.)

- Suffolk County, New York’s CERA Frequently Asked Questions (Exhibit Q)
also stated:

Are there eligibility criteria for the property itself?

In most cases the landlord will be required to certify that the property doesn’t
have outstanding code violations and meets all health and safety standards.

IX. Overlap between MSHDA CERA program and City of Detroit’s CERA
Program.

39.  Although MSHDA’s CERA guidelines were not binding on the City —
since the City did not receive any CERA funding from MSHDSA - and MSHDA
was not required to approve the City’s CERA program requirements, there was some

overlap between the two programs:

The same HARAs administered both programs.

- The HARAs applied the City’s 80/20 guidelines to all applications involving
Detroit tenants for CERA funding under both the CAA and ARPA.

- To increase administrative efficiencies and avoid confusion, the City and its
HARAs s utilized some of MSHDA’s forms in processing applications under
ARPA.

- The HARAs also documented applications and payments under both CAA
and ARPA by using the MSHDA “portal,” a database created by MSHDA to
track CERA applications. For this reason, data relating to applications under
both the City’s program and MSHDA’s program was maintained under the
MSHDA portal.

(See Declaration of Chelsea Neblett, Ex. A.)
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X. The HARASs’ Administration of the MSHDA and City of Detroit
Programs.

40. The HARAs processed applications under both CAA and ARPA in
basically the same manner. Even though the City had no control over applications
under CAA, the HARAs applied the City’s 80/20 requirements to all Detroit
applications under both the City’s and MSDA’s CERA programs. (See Ex. A, Ex.
B, Ex.C))

41.  After either a tenant applied or a landlord applied on behalf of a tenant,
the HARAs reviewed the application to ensure that it included all necessary
information and documentation to determine whether the household was eligible
under CAA or ARPA, a process which often took many weeks. (See Ex. A, Ex. B,
Ex. C.)

42. If the tenant and landlord had provided all necessary information and
documentation, the HARAs would use a worksheet template provided by MSHDA
which listed various categories of assistance to calculate the maximum potential
amount of CERA assistance that could be paid. This potential maximum potential
figure would be “approved,” but this amount was not “awarded.” Instead, the
HARA s next applied the City’s CERA program requirements, including the “80/20”

provisions, to determine the amount of the award. (See Exhibits A, B and C.)
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43. A slightly different process applied, depending on whether there was
an eviction lawsuit pending. Where there was a lawsuit pending, the HARAs would
provide counsel to the tenants and attempt to reach a settlement. Where a settlement
was reached, this would be memorialized in a court order containing an addendum
or attachment which explicitly acknowledged that only 80% of the total rent owed
by the tenant would be awarded unless the 80/20 requirements were met. Both
these documents were signed by the landlord’s attorney. (See, e.g., documents
executed in Laurence Wolf Properties v Kinicha Hawkins, 36th District Court Case
No. 20-347357-LT and Laurence Wolf Properties v Christopher Bailey, 36th District
Court Case No. 22-377263-LT attached as Exhibits F and G; Ex. A, Ex. B, Ex. C.)

44,  Where an eviction suit was pending, and the rental unit had not met the
80/20 requirements of the City’s CERA program, 20% of the potential rent owed by
the household was typically paid to the court to be held in escrow. (See Ex. A, Ex.
B, Ex. C))

45.  The final disposition of the escrowed funds was determined by an order
of the Court, stipulated to and signed by the landlord or landlord’s attorney. See,
e.g, “Stipulated Order to Release Escrow,” entered in Laurence Wolf v Christoher
Bailey, 36th District Court Case No. 22-377263-LT, attached as Exhibit G.)

46. Where no eviction case was proceeding, if the landlord and tenant had
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provided all necessary documentation and information, the HARAs would, as
described above, calculate the potential maximum assistance using a MSHDA
worksheet template. (See Ex. A, Ex. B, Ex. C.) The HARAs would then send this
document to the landlord, together with a "Settlement Statement” clarifying that that
only 80% of the potential total rent owed by the tenant would be awarded, unless the
rental property had a Certificate of Compliance or an exception to this requirement.
(See Ex. E.) The HARAs would then determine the amount of the award by
applying the City’s 80/20 requirements. (See Ex. A, B and C.)

XI. Plaintiff’s Participation in the MSHDA Program.

47.  Plaintiff, Lawrence Wolf, is a landlord in the City of Detroit who
applied for CERA funds on behalf of some of his tenants. (Plaintiff’s Second
Amended Complaint, ECF No. 47, 49 22, 37; Exhibits F and G.) All applications
made by or on behalf of Plaintiff’s tenants were made under the MSHDA/HAND
program funded by CAA, rather than under the City’s program. (See Ex. A, Ex. B,
Ex. C))

48. Nevertheless, MSHDA, HAND and the HARAs had voluntarily agreed
to apply the City’s 80/20 requirements to all Detroit applications. (See Ex. A, Ex.
B, Ex. C.) In all or most of these cases, the HARAs awarded Plaintiff 80% of the

potential maximum amount of rent owed by the tenant because the rental properties
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did not have either (1) a Certificate of Compliance or (2) a Certificate of Compliance
Exception and a rental registration certificate. (ECF No. 47, 49 22, 37.)
XII. The Present Lawsuit.

49.  On July 11, 2023, Plaintiff filed the present action against the City of
Detroit (See ECF No. 1), and filed a First Amended Complaint (ECF No. 15) on
October 13, 2023. Plaintiff filed a Second Amended Complaint on November 26,
2024 (ECF No. 47.) In general, Plaintiff argues that the City’s policy of only
awarding 80% of the maximum potential rent owed unless the rental property has
obtained a Certificate of Compliance or a Certificate of Compliance Exception and
a Rental Registration Certificate violates the Relief Acts, and has deprived it and
other similarly-situated landlords in Detroit of their “vested right” to be awarded
100% of the maximum potential CERA funds. (See ECF No. 47.)

50. Plaintiff’s Second Amended Complaint contains the following counts:

Count I: 42 U.S.C. §1983
Violation of Fifth Amendment Takings Clause —
Applicable To City Via the Fourteenth Amendment; and
CountII: 42 U.S.C. §1983
Illegal Exaction — Due Process Violation Applicable to the
City Via the Fourteenth Amendment. (See ECF No. 15.)

XIII. The City’s Motion to Dismiss or for Summary Judgment.

51.  On December 21, 2024, the City filed a Motion to Dismiss or, in the
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Alternative, for Summary Judgment. (ECF No. 28). The City’s primary argument
was that, given the extensive discretion provided to grantees at every level of the
federal CERA programs, Plaintiff lacked a constitutionally-protected property
interest sufficient to state a claim under either of his two counts.

52.  On September 12, 2024, this Court issued an Opinion and Order
Granting in Part and Denying in Part Defendant’s Motion to Dismiss. (ECF No. 41.)
The Court granted the City’s motion to dismiss Plaintiff’s claims for an “illegal
exaction.” However, the Court ruled that, at the motion to dismiss stage, the Court
was required to accept as true the allegations in Plaintiff’s complaint, and that
Plaintiff’s allegations allowed the “reasonable inference” that he was “actually
awarded” 100% of all CERA funds, sufficient to state — but not necessarily to
establish - a taking claim. The Court specifically noted that the City might prevail
on its claims by filing a motion for summary judgment after the case had progressed
further. (ECF No. 41.)

XIV. Plaintiff’s Present Motion for Summary Judgment.

53. On December 3, 2024, Plaintiff filed the present Motion for partial
Summary Judgment Pursuant to Fed. R. Civ. P. 56 on the Issue of Obstacle
Preemption. (ECF No. 50.)

54.  The Court should deny Plaintiff’s Motion for reasons set forth below.
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ARGUMENT
I. Standards Governing Motions for Summary Judgment.

Fed. R. Civ. P. 56 provides that summary judgment is appropriate when there
is no material issue of fact and the movant is entitled to judgment as a matter of law.
Beal v. Missouri Pacific R.R.,312 U.S. 45 (1941).

As Plaintiff concedes, “Courts consider the evidence in the light most
favorable to the nonmoving party and draw all reasonable inferences in that party’s
favor.” Quigley v Tuong Vinh Thai, 707 F.3d 675, 679 (6" Cir. 2013).

In regard to dispositive motions relating to federal preemption, which the present
motion involves, courts are guided by the rule that there is a strong presumption
against preemption, especially where the challenged state or local law or regulation
advances traditional police powers, such as health and safety requirements or
landlord-tenant relationships®.  See Fenner v Gen Motors, LLC, 113 F4th 585, 594

(6" Cir. 2024), relying on Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S.Ct.

® The Supreme Court has recognized that the landlord-tenant relationship is an area
of traditional state regulation. Cf. Loretto v. Teleprompter Manhattan CATV Corp.,
458 U.S. 419, 440, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982) (stating in the context
of a constitutional takings case, “[t]his Court has consistently affirmed that States
have broad power to regulate housing conditions in general and the landlord-tenant
relationship in particular[.]”).
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2240, 135 L.Ed.2d 700 (1996); Ammex, Inc v Wenk, 326 F Supp 3d 472, 495 (ED
Mich, 2018) (noting “strong presumption against federal preemption™).
Courts have held:
The burden of establishing obstacle preemption, like that of
impossibility preemption, is_heavy: the mere fact of tension between
federal and state law is generally not enough to establish an obstacle
supporting preemption, particularly when the state law involves the
exercise of traditional police power.” /d. at 101-02 (internal quotation
marks and brackets omitted). “Indeed, federal law does not preempt
state law under obstacle preemption analysis unless the repugnance or
conflict is so direct and positive that the two acts cannot be reconciled
or consistently stand together.” /d. at 102 (internal quotation marks
omitted).
Figueroa v Foster, 864 F3d 222, 235 (2d Cir. 2017) (emphasis added.) Also see
Gayle v Pfizer Inc, 452 F Supp 3d 78, 86—-87 (SDNY, 2020) (establishing obstacle

preemption is a “heavy burden.”)

II. The City’s CERA program requirements did not stand as an obstacle
to the accomplishment of the purposes of the Relief Acts.

Plaintiff correctly states that state or local laws or rules are preempted where
“they are an obstacle to achieving Congress's full purposes and objectives.” See
Fenner v Gen Motors, LLC, 113 F4th 585, 594 (6" Cir. 2024). But as previously
noted, “there is a high threshold for such an argument.” 1d, citing Chamber of Com.
of U.S. v. Whiting, 563 U.S. 582, 607, 131 S.Ct. 1968, 179 L.Ed.2d 1031 (2011),

Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 88, 111, 112 S.Ct. 2374, 120
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L.Ed.2d 73 (1992). In fact, there is a presumption against preemption, which
“operates with special force in cases ‘in which Congress has legislated ... in a field
which the States have traditionally occupied.” ” Merrick v Diageo Americas Supply,
Inc., 805 F.3d at 694 (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S.Ct.
2240, 135 L.Ed.2d 700 (1996).

Because the first step in resolving an obstacle preemption claim is to
determine what Congress’s purpose was (Medtronic, supra), this Court must first
determine the purposes of the Relief Acts. Both of the Relief Acts were intended
to promote housing stability by preventing at-risk tenants from being evicted. This
was to be accomplished by making funding available to tenants to pay not only for
rent (in an amount to be determined by the grantee — see Treasury FAQ 11, ECF No.
28-4), but also for such things as utilities, internet services and housing stability
services.

For the following reasons, the City’s 80-20 condition did not prevent these
purposes from being accomplished.

A. The City’s Program Requirements did not frustrate the primary purpose
of the Relief Acts — preventing tenants from being evicted.

The primary purpose of both Relief Acts was to prevent tenants from being

evicted. The vast majority of Detroit tenants whose applications were processed
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under the City’s 80/20 requirements were not evicted. (See Ex. A, Ex B.)
Therefore, the City’s CERA program requirements did not frustrate this purpose.

B. The City’s requirements did not prevent the distribution of CERA funds
under either the CAA or ARPA.

Even if the purpose of the Relief Acts is viewed more narrowly, in terms of
distributing rental assistance, the City’s requirements did not prevent the distribution
of CERA funds under either the CAA or ARPA. While landlords did not in all
cases receive 100% of all the maximum potential rent they were owed by tenants,
the HARAs disbursed millions of dollars in direct assistance to or on behalf of
tenants. (See Ex. A, Ex. B, Ex C; Tableau database, attached as Ex. R.)

C. The City’s CERA requirements did not unduly delay the distribution of
CERA funds.

Plaintiff argues that the conditions of the City’s CERA program prevented
CERA funding from being distributed quickly, but this is untrue. The HARAs
applying the City’s 80/20 provisions were able to quickly determine if the rental
property had a certificate of compliance or an exception, because this information
was available through the City’s website. (See Ex. A, Ex. B, Ex C.)

Even where the rental property did not have a certificate of compliance or

exception, the HARAs could quickly make awards in the amount of 80% of the
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calculated rent owed, and could quickly distribute these funds. (See Ex. A, Ex. B,
Ex C.)

There were admittedly delays in processing applications under both the
MSHDA program and the City’s program, but these were not caused by the City’s
80/20 requirement.!® Rather, the delays in processing applications and making
payments were the result of other factors, such as:

Difficulties in establishing a new program,;

- The massive number of applications received. Indeed, from March 2021
to June 2022, the HARAs were called upon to process at least 58,125
CERA applications involving Detroit renters.;

- Staffing inadequacies;

- Missing information on applications;

- Confusion and difficulties using the MSHDA portal; and

1 CERA programs around the country which did not have requirements similar to
the City’s 80/20 conditions also faced lengthy delays in processing applications
and distributing funds. See, e.g., “Wayne County left out of CDC’s new eviction
ban for now,” (“/Nationally, federal rent aid has been slow to get to people.” ),
https://www.bridgedetroit.com/wayne-county-left-out-of-cdcs-new-eviction-ban-
for-now/; “Michigan has spent 29% of available federal eviction assistance,” (“the
slow-moving allocation of federal eviction funds has been an issue
nationwide.”), https://www.interlochenpublicradio.org/2021-09-02/michigan-has-
spent-29-of-available-federal-eviction-assistance; “Federal Aid to Renters Moves
Slowly, Leaving Many at Risk,” New York Times, updated September 28, 2021,
https://www.nytimes.com/2021/04/25/us/politics/rental-assistance-pandemic.html.
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- Lawsuits in 36" District Court, which required interactions with counsel.
Often, cases were adjourned by landlord’s counsel, which delayed the
resolution of these cases.

(See Ex. A, Ex. B, Ex C, and “Tableau” database summarizing CERA applications,
attached as Ex. R.)

Both the Treasury Department and MSHDA had authority to seize or
reallocate CERA funds they had disbursed if they determined that the funds were
not being disbursed quickly enough, for whatever reason. (See Exhibit A.)
However, neither of these entities demanded that any funds involved in CERA
applications to which the City’s CERA program conditions were applied be returned.
(See Exhibit A.)

D. Neither the Treasury Department, MSHDA, nor HAND objected to
applying the City’s CERA program requirements to applications
involving Detroit households.

The City submits that in the final analysis, the United States Treasury
Department would be in the best position to determine if the purposes of Congress’s
CERA programs were being met in the City of Detroit. The City informed the

Treasury Department of its CERA program requirements in required quarterly

reports ! | but the Treasury Department never objected to the City’s 80/20

' See Declaration of Chelsea Neblett, attached as Exhibit A; example of quarterly
report from City to U.S. Treasury, attached as Ex. S, noting website describing
City’s CERA program.)
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requirements or to the manner in which CERA funds were being distributed. (See
Neblett Declaration, Ex. A.)

Both MSHDA and HAND also allowed the HARAs to apply the City’s 80/20
requirements to Detroit tenant applications processed under MSHDA’s program (see
Exhibits A, B and C), suggesting that neither of these entities believed the City’s
requirements frustrated the purposes of the Relief Acts.

All of the foregoing facts show that the City’s CERA program requirements
did not prevent the accomplishment of the purposes of either of the Relief Acts.

E. The City’s 80/20 requirement was not an eligibility criterion, because all
applicants who met the eligibility criteria set forth in the Relief Acts were
eligible for and received funding, but was (1) a permissible condition of
payment which served the purposes of the Relief Acts, and (2) a
permissible prioritization provision.

In their brief, Plaintiffs emphasize that Treasury FAQ states:

44. May ERA grantees impose additional eligibility criteria, including
employment or job[ 1 Jtraining requirements, as a condition of providing
ERA assistance to households?

The statutes that authorize the ERA1 and ERA2 programs provide

specific criteria for establishing a household’s eligibility. These
eligibility requirements include [1]financial hardship, [2] risk of
homelessness or housing instability, [3] qualifying income, and [4]an
obligation to pay rent. While the statutes authorizing the ERA programs
and Treasury’s policy guidance afford grantees discretion in structuring
their programs, grantees do not have the authority to augment the ERA
eligibility requirements by conditioning assistance on a tenant’s
employment status, compliance with work requirements, or acceptance
of employment counseling, job-training, or other employment services.
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To the extent that grantees would impose other eligibility criteria or

would require tenants to be employed, accept

employment services, or comply with work requirements, such

additional requirements are not permissible.
Plaintiff concludes that the City’s 80/20 requirement imposes “additional eligibility
criteria, and therefore violates FAQ 44.

But this is not so. There is an important difference under the Relief Acts
between “eligibility criteria” and “conditions of payment.” FAQ 32, 31, 15 and 40
(see ECF No. 28-4) recognize this. FAQ 32 states that “Treasury strongly

encourages grantees to require landlords that receive funds under the ERA, as a

condition of receiving the funds, not to evict tenants for nonpayment of rent for 30

to 90 days longer than the period covered by the rental assistance.” FAQ 31 also
states: “Grantees should require recipients of funds under ERA programs, including
tenants and landlords, to commit in writing to use ERA assistance only for the

intended purpose before issuing a payment.” FAQ 15 also states: “Grantees are

encouraged to confirm that the participant has already reported any income loss or
financial hardship to the Public Housing Authority or property manager and

completed an interim re-examination before assistance is provided.” FAQ 40 also

provides: “In addition to not engaging in further collection efforts regarding the

arrears that are paid or related fees or expenses, as a condition to receiving payment,

Treasury strongly encourages grantees to require the landlord or utility provider to
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agree not to pursue any further collection efforts against the household and ensure
that any reports to credit agencies will confirm the matter’s resolution.” All of these
FAQs recognize that even if the four basic eligibility criteria of the Relief Acts are
satisfied, the Grantees may impose conditions of payment consistent with the
purposes of the CERA program.

The City’s 80/20 requirement is a similar condition of payment, not an
eligibility criterion. All applicants who met the eligibility criteria set forth in the
Relief Acts were eligible for and were paid assistance. Even if the rental property
did not have a Certificate of Compliance or an exception, the applicant was still
eligible for 100% of the total potential CERA assistance, and in nearly all cases, was
in fact awarded and paid at least 80% of this figure. The City was not required to
award 100% of the total rent owed (see Treasury FAQs 11 and 19, ECF No. 28-4),
but could have required landlords to forgive 20% of this sum, as the programs in
King County, Washington, Maryland and California required. Instead, the City
awarded 80% of the rent owed where its conditions were not satisfied, but provided
a mechanism by which a later award might be made.

Many of the conditions of payment specifically discussed in the Treasury
Department FAQs were intended to protect tenants and promote housing stability.

The City’s 80/20 requirement served the same purpose, because if rental units did
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not meet minimal health and safety standards, tenants might be forced to vacate
them.

As expressly permitted by 15 U.S.C. §9058a(4), the HARAs prioritized
payments to different eligible applicants, depending on whether the rental property
had a certificate of compliance, a certificate of compliance exception, and/or a
certificate of rental registration. In other words, the City’s CERA program
requirements did not impose additional or improper ‘“eligibility criteria” on
applicants, since all applicants who met the four basic eligibility requirements set
forth in the Relief Acts were eligible for and in fact were awarded assistance, but the
City’s requirements affected the amount and timing of rental payments which would
be awarded on each application, which was within the City’s discretion under either

of the Relief Acts.

III. The Court should deny Plaintiff’s Motion for Summary Judgment,
because the City has shown that its CERA program requirements did
not prevent the accomplishment of the purposes of the Relief Acts.
Alternatively, the Court should deny Plaintiff’s motion because there
are questions of fact relating to this issue.

As shown above, the City has introduced evidence showing that its CERA
program requirements did not prevent the accomplishment of the purposes of the

Relief Acts. To summarize, nearly all participating tenants were protected from

eviction, millions of dollars were distributed in rental assistance, as well as for other
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permissible purposes, such as for utilities, internet services and housing stability
services. The City’s 80/20 requirements did not appreciably slow the processing of
applications or distribution of awards, because the delays in carrying out the
programs were caused by other factors, such as staffing shortages. Moreover, the
Treasury Department, MSHDA and HAND did not object to the HARAS’ applying
the City’s requirements to CERA programs under either the CAA or ARPA,
implicitly agreeing that the City’s requirements did not prevent the purposed of the
Relief Acts.

The City submits that these facts would justify the Court in granting summary
judgment in its favor on the issue of obstacle preemption. But at the very least,
there are material facts in dispute that would preclude the Court from granting
summary judgment as a matter of law in Plaintiff’s favor on this issue. Courts have
declined to grant summary judgment on obstacle preemption claims for this reason
in many cases. See, e.g., PPL Energyplus, LLC v Solomon, 2012 WL 4506528, at
*10 (DNJ, 2012) (“there are disputed facts . . . . As such, all motions for summary
judgment on preemption are denied. Most notably, there is an issue of fact as to
whether the LCAPP Act is an obstacle to the achievement of the federal goal of a
competitive auction[.]”); Norfolk S R Co v Box, 2007 WL 1030320, at *1 (ND Il

2007) (“genuine issues of material fact exist as to whether the State Rule will . . .
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stand as an obstacle to the accomplishment of the full purposes of those
requirements. These disputed issues of fact preclude judgment as a matter of law on
whether the State Rule is impliedly preempted[.]”); Harris v CBS Corp, 2012 WL
3236560, at *5 (ND Cal, 2012) (“the record already reflects a clear issue of fact . . .
It follows that the motion to dismiss on the basis of conflict preemption will be
Denied.”)

The same is true in the present case. If the Court is not prepared to grant
summary judgment in the City’s favor on the issue of obstacle preemption, there are,
at a minimum, numerous fact issues that would preclude the Court from granting
summary judgment in Plaintiff’s favor. Therefore, the Court should deny Plaintiff’s
motion.

CONCLUSION

For the reasons stated above, Defendant, the City of Detroit, requests that the
Court deny Plaintiff’s motion for summary judgment on the issue of obstacle
preemption.

Respectfully submitted,

/S/ Eric B. Gaabo
Gaabe(@detroitmi.gov

Attorney for Defendant City of Detroit

Detroit, MI 48226
Dated: January 28, 2025 (313) 237-3052
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CERTIFICATE OF SERVICE:

DEFENDANT CITY OF DETROIT’S ANSWER TO PLAINTIFF’S
MOTION FOR PARTIAL SUMMARY JUDGMENT PURSUANT TO FED.
R. CIV. P. 56 ON THE ISSUE OF OBSTACLE PREEMPTION and BRIEF

IN OPPOSITION
I state that on January 28, 2025, I served Defendant City of Detroit’s Answer

to Plaintiff’s Motion for Partial Summary Judgment Pursuant to Fed. R. Civ. P. 56
on the Issue of Obstacle Preemption and Brief In Opposition on the other parties to
this case by electronically filing these documents with the U.S. District Court for
the Eastern District of Michigan in this matter, which will forward these
documents to all parties of record through its electronic e-filing system.

Respectfully submitted,

S/ Eric B. Gaabo

gaabe@detroitmi.gov
Attorney for Defendant City of Detroit

Dated: January 28, 2025
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAURENCE WOLF, d/b/a
LAURENCE WOLF PROPERTIES,
individually, and on behalf of a class of

similarly-situated persons and entities, Case No. 2:23-cv-11645
o Hon. Brandy R. McMillion
Plaintiff, Mag. Kimberly G. Altman
_Vs_
CITY OF DETROIT,

a municipal corporation,

Defendant.

DECLARATION OF CHELSEA NEBLETT

I, Chelsea Neblett, declare and state the following:

1. I make this declaration based upon my personal knowledge and from a
review of files and other records and documents of the City of Detroit presently or
previously within my possession, control and custody.

2. I have been employed with the City of Detroit since January 2018,
working in various capacities and departments on matters pertaining economic

mobility and housing. Since as early as March, 2020, I worked on matters and was

1
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directly involved with programs dedicated to housing and eviction prevention. As a
result of my work experience and knowledge, I accepted a position in the City’s
Housing and Revitalization Department (“HRD”) overseeing the Covid Emergency
Rental Assistance programs.

3. Through my position in HRD and my prior experience described above,
I am generally familiar with the provisions and purposes of the Consolidated
Appropriations Act of 2021, 15 USCS § 9058a (“the CAA”), and the American
Rescue Plan Act, 15 USCS § 9058c (“ARPA”) (both statutes are referred to jointly
as “the Relief Acts”), and programs developed by both the City of Detroit and the
Michigan State Housing Development Authority (“MSHDA”) to distribute Covid
Emergency Rental Assistance (CERA) relief funds authorized under the Relief Acts
to eligible households in the City of Detroit.

4. The primary purpose of the Relief Acts and both the MSHDA and City
CERA programs was to prevent tenants from being evicted and thereby promote
housing stability by assisting eligible households with financial assistance, and
covering the costs for other affordable rental housing and eviction prevention
activities.

5. Under the Relief Acts, CERA funds could be spent for a number of
permissible purposes, including such things as (1) financial assistance to eligible

households, which included not only rent and rental arrears, but utilities and home
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energy costs and arrears and “other expenses related to housing;” (2) housing
stability services, such as case management and other services; and (3)
administrative costs. Financial assistance to tenants could include hotel or motel
expenses for evicted or otherwise displaced tenants, which provided no financial
benefit to landlords.

6. To receive funds under the Relief Acts, grantees were required to
establish their own programs to provide assistance to eligible households pursuant
to the U.S. Department of Treasury’s Award Terms and Conditions.

7. In crafting its CERA program, the City was mindful that the Relief Acts
consider unsafe or unhealthy living conditions an example of housing instability.
Under the City’s existing code requirements (§§ 8-15-81(a) and 8-15-82), no
property could be lawfully rented unless the property had a rental registration
certificate and a certificate of compliance confirming it was safe and habitable, both
of which were issued by the City’s Buildings, Safety Engineering and Environmental
Department (“BSEED”). The City recognized that the overarching purpose of the
Relief Acts was to promote rental housing stability. Assuring that rental properties
had rental registration certificates, had been inspected and had received certificates
of compliance served this purpose, since allowing unsafe or uninhabitable rental

properties would create a risk of homelessness or other housing instability.
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8. The City complied with the Relief Acts’ and the Award Terms’
requirements for distributing financial assistance to eligible households, which
provided that funds be disbursed in accordance with any guidelines issued by the
U.S. Department of Treasury.

0. Frequently Asked Questions (“FAQs”) issued by the U.S. Department

of Treasury provided grantees with broad discretion to determine other forms of

housing-related financial assistance for which CERA funds could be spent (many of
which would have no financial benefit to landlords); how much would be spent on
each permissible form of financial assistance (specifically acknowledging that
grantees did not have to pay 100% of the maximum potential rental assistance to
either the tenant or landlord or 100% of any other financial assistance); and how
applications and payments to eligible households would be prioritized and
processed.

10.  The City entered into contracts with the following Housing Assessment
and Resource Agencies (“HARASs”) to process applications for CERA assistance,
calculate the maximum amount of eligible assistance per application, make
distributions of CERA funds, and otherwise administer the City’s CERA program:
(1) Wayne Metropolitan Community Action Agency (“Wayne Metro”); United
Community Housing Coalition (“UCHC”); and (3) the Heat and Warmth Fund

(“THAW?).
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11.  The key elements of the City’s CERA program were as follows:

- If the tenant met all CERA eligibility requirements and the
Rental Property had either (1) an active Certificate of
Compliance (“C of C”) from the City’s Buildings, Safety
Engineering and Environmental Department (“BSEED or (2) a
rental registration certificate and an accepted C of C Exception,
100% of the potential rental payments (as calculated by the
HARA) would be awarded and released.

- If the Rental Property was habitable, and there was no C of C or
rental registration certificate and accepted C of C Exception,
80% of the potential rental payments as calculated by the HARA
would be awarded to the tenant and released to the landlord, and
20% of the funds would be paid into an escrow account (the
“80/20” requirement).

- The 20% of funds held in escrow could be awarded and released
to the landlord if (1) the Rental Property obtained a C of C or an
accepted C of C CERA Exception; or (2) the landlord completed
repairs to the Rental Property in an amount equal to or greater
than the 20% escrowed amount.

- If the Rental Property did not have a C of C or C of C Exception,
and the property was considered uninhabitable according to
MSHDA rules, 50% of the potential rental payments calculated
by the HARA would be awarded and released to the landlord,
while the other 50% would be held in escrow until the
habitability issue was resolved. If the habitability issue was
resolved, the HARA would either initiate the 80/20 process or
award and pay the full remaining 50%, if the property met the
other requirements set forth above.

12.  The C of C exception applied in the following situations:
- Where the rental unit complied with standards of the U.S. Department

of Housing and Urban Development (HUD) by receiving a Housing
Quality Standards (HQS) Housing Choice Voucher, or an active
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passing Real Estate Assessment Center (REAC) score! for publicly
assisted housing; or

- Where BSEED acknowledged in writing that the property was
effectively in compliance, and the lack of a C of C was due to factors
unrelated to the conditions of the property; or

- Where the landlord and tenant mutually agreed that the condition of the
property is of a high standard and that all parties desired to proceed
without interruption.

13. MSHDA’s CERA program was separate from the City of Detroit’s
program. The United States Treasury Department provided CERA funds in 2021
under the CAA (known as “ERA-1 funds” or “ERAP-1 funds”) to the State of
Michigan. The State, through the Michigan State Housing Development Authority
(“MSHDA”), forwarded such funds to the Homeless Action Network of Detroit
(“HAND”), which in turn forwarded such funds to HARASs tasked with distributing
these funds under terms and conditions approved by MSHDA and HAND. To
provide assistance to City of Detroit households, HAND contracted with the
following HARAs: (1) Wayne Metro”; (2) UCHC; and (3) THAW. The City of
Detroit did not receive any CERA funds under the CAA or through MSHDA, and

therefore had no control over these funds or over MSHDA’s CERA program.

'A REAC score is a numerical evaluation of a property’s condition, ranging from 0
to 100. The score is based on a physical inspection by a HUD-certified inspector
who assesses the property’s safety, cleanliness, structural integrity, and overall
livability. A score of 60 is deemed a passing score.

6
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14. In contrast, the City of Detroit was a grantee or direct recipient of
CERA funds later disbursed by the U.S. Treasury under ARPA, commonly referred
to as “ERA-2 funds” or “ERAP-2 funds.?” The City obligated the majority of these
funds for rental and utility assistance, which were forwarded to UCHC, Wayne
Metro and THAW for distribution under terms and conditions approved by the City.
Remaining ERA-2 funds were used for other housing stability services such as the
Detroit Landlord-Tenant Legal Counsel (“DLTLC”) program that provided legal
services to tenants facing eviction proceedings, case management services, moving
expenses and other similar housing-related services and programs.

15. MSHDA and HAND did not control the ARPA funds received by the
City of Detroit or the City’s CERA program.

16.  While the City could not MSHDA and HAND controlled the manner in
which Wayne Metro and UCHC processed applications under the CAA, the City
informed MSHDA, HAND, Wayne Metro and UCHC that it was developing its
own CERA program relating to funding it expected to receive through ARPA, which

would include the 80/20 process, and requested that the same process be followed

2 The State of Michigan was also a grantee or direct recipient of ERA-2 funds
disbursed under ARPA from the Treasury Department. The State, through MSHDA,
again allocated these ERA-2 funds to benefit City of Detroit residents (and others)
by forwarding these to HAND, which forwarded such funds to the UCHC, which
disbursed such funds in the same manner as ERA-1 funds.
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with regard to applications involving Detroit tenants under the CAA. MSHDA,
HAND and the HARAs did so.

17.  The City of Detroit received a total of $28,872,410.99 in ARPA funds.
The U.S. Department of Treasury initially allocated $28,081,330 to the City under
ARPA, which was disbursed in tranches on May 20, 2021, April 8, 2022, and
February 3, 2023. Because the City of Detroit had obligated at least 50 percent of
the funds it received under ARPA in a timely and proper manner, it was eligible for
and received reallocated funds from the U.S. Treasury on April 20, 2023, in the
amount of $791,080.89. All ARPA funds the City has received and obligated must
be disbursed by the federally-imposed deadline of September 30, 2025

18.  Of the total amount of ARPA funds the City received, approximately
$24,292.500.00 has been used solely to provide rental and utility assistance under
the City’s CERA program, administered by UCHC, Wayne Metro and THAW.

19. The City has allocated its remaining ARPA funds for CERA-related
purposes other than rental and utility assistance.

20. For administrative efficiency and to avoid confusion, UCHC and
Wayne Metro applied the City’s CERA program requirements to all CERA
applications involving City of Detroit tenants, under both the CAA and ARPA.

21. MSHDA and HAND were aware that UCHC and Wayne Metro were

applying the City’s CERA program requirements to all CERA applications involving
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City of Detroit tenants, but did not prohibit this or request the HARAs to discontinue
this policy.

22.  Although MSHDA’s CERA guidelines were not binding on the City —
since the City did not receive any CERA funding from MSHDSA - and MSHDA
was not required to approve the City’s CERA program requirements, there was some
overlap between the two programs:

- the same HARAs administered CERA funds to City of Detroit eligible

households under both programs;

- To increase administrative efficiencies, and avoid confusion, the City and
its HARAs utilized some of MSHDA’s forms in processing applications
under ARPA.

- The City’s HARAs also documented applications and payments under both
CAA and ARPA by using the MSHDA “portal,” a database created by
MSHDA to track CERA applications. For this reason, data relating to
applications under both the City’s program and MSHDA’s program was
maintained under the MSHDA portal.

- Asnoted above, the HARAs applied the City’s CERA program provisions
to all applications for CERA funding under both the CAA and ARPA.

23.  Under the Relief Acts, and MSHDA and the City of Detroit’s CERA

guidelines, either tenants or landlords could apply for CERA funds. However, where



Case 2:23-cv-11645-BRM-KGA ECF No. 55-2, PagelD.2156 Filed 01/28/25 Page 11 of 67

landlords applied, tenant participation in the application process and signature was
required before any CERA assistance could be considered.

24. Landlords who were owed rent from tenants were not required to
participate in the CERA programs. In fact, many landlords filed and prosecuted civil
actions in the 36™ District Court seeking to evict tenants and/or to recover rent owed
without participating in the CERA programs. In such instances, landlords could seek
the full amount of rent owed (in contrast to those participating in the CERA program,
which limited the months for which rent could be sought), and if they received a
money judgment, could seek recovery of this full amount through garnishment or
other debt collection methods permitted under Michigan law.

25. UCHC and Wayne Metro would typically process an application for
CERA funding involving a City of Detroit household as follows. First, the HARAs
would review the CERA application to determine whether the application contained
all of the required documentation and information provided by both the tenant and
the landlord. Most applications did not include the required documentation and
information, requiring the HARAs to reach out to the tenants and/or landlords to
obtain the documentation and information.

26. If the HARAs obtained all the necessary information and
documentation needed from both the tenant and the landlord, they would then

calculate the potential maximum eligible CERA assistance using the online CERA

10
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Program Worksheets developed by MSHDA. Information from applications was
entered into these Worksheets and upon receipt of supporting documentation, such
as rental agreements, rent ledgers, utility invoices, etc., CERA assistance eligibility
was calculated for each category of assistance, including a total maximum amount
of potential CERA assistance. Importantly, the total maximum potential CERA
assistance was not limited to rental arrears the tenant owed to the landlord but would
often include prospective rent, where eligible.

27. This total potential maximum figure would be “approved,” but this
amount was not “awarded.” Instead, the HARAs next applied the City’s CERA
program requirements to determine the amount of the award by verifying whether
the rental property was registered as a rental property and if it had a C of C. Rental
verification was simple. The rental property address was entered into “Rental Map,”
a public online database on the City’s website, which provided the registration and
C of C compliance status. Application of the 80/20 provision was based on the rental
compliance status.

28.  After applying the City’s CERA program requirements to determine the
amount of the award, the HARAs contacted the applicant and provided the applicant
with a copy of the MSHDA worksheet and a “settlement statement” which
confirmed that the applicant would not be entitled to and would not be awarded or

paid 100% of the total maximum potential rent owed by the tenant during the eligible

11
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period for rental assistance allowed by the program, unless the rental unit complied
with the City’s CERA program requirements. (An example of the documents
typically produced and sent to the applicant is attached as Attachment 1.)

29.  Where the rental unit did not have a Certificate of Compliance, the
HARAs awarded and paid 80% of the rental assistance available, and retained the
remaining 20% of potential rental assistance in escrow.

30. The process was somewhat different where the landlord had filed a
lawsuit against the tenant in the 36™ District Court and there was no Certificate of
Compliance, the remaining 20% of potential rental assistance was held in escrow by
either the HARASs or 36th District Court.

31.  Where there was a lawsuit pending, the HARAs would provide counsel
to the tenants and attempt to reach a settlement. Where a settlement was reached,
this would be memorialized in an order filed in court which specifically
acknowledged that only 80% of the maximum potential rent would be paid unless
the 80/20 requirements were met.

32.  Rather than drafting a separate order in each case, the parties filled out
a standard Michigan Court form, “Consent Order for Conditional Dismissal,
Landlord-Tenant™ listing the rent, court costs, etc., incorporating an Attachment or
Addendum confirming the parties’ agreement that only 80% of the total rent would

be paid to the landlord, unless the 80/20 requirements were met. Both these

12
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documents were signed by the landlord’s attorney. (See, e.g., documents executed
in Laurence Wolf Properties v Kinicha Hawkins, 36" District Court Case No. 20-
347357-LT, attached as Attachment 2.)

33. In the majority of CERA applications, the rental unit did not have a
Certificate of Compliance or a Certificate of Compliance Exception from the City
of Detroit.

34, The City of Detroit’s 80/20 condition did not slow the pace of
processing applications and distributing CERA funds, for several reasons:

- Those reviewing the applications could quickly determine whether the
rental unit had a Certificate of Compliance by typing the rental unit address
in the Rental Map database, located on the City of Detroit’s website, which
provided the compliance status. Where the rental unit was registered as a
rental property and had a Certificate of Compliance, 100% of potential
CERA assistance would be awarded and paid. Where the rental unit did
not have a Certificate of Compliance or Exception, the HARAs could
calculate an award of 80% of rental assistance available to the tenant and
quickly process this for payment.

- Delays were encountered in processing CERA applications and making
payments under the CERA programs, but these were not caused by the

City’s 80/20 requirement. Delays in processing applications were

13
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primarily caused by the sheer number of CERA applications received and
the fact that this was a new program. Between March 2021 and June 2022,
at least 58,125 separate applications for CERA assistance were filed by or
on behalf of Detroit renters. The HARAs did not have the existing staff to
handle the large numbers of applications and the large number of landlord-
tenant lawsuits involving rent disputes.

35. Additional delays in processing CERA applications and distributing

funds were caused by such things as:

- Incomplete applications, and the need to contact landlords and/or tenants
to obtain required documentation, information and tenant signatures.
Landlord and/or tenant response frequently took several months before the
application could be considered complete for review and consideration of
CERA assistance;

- Problems in understanding, accessing and utilizing MSHDA’s online
portal;

- Staff working remotely due to COVID restrictions;

- Review of rental agreements, ledgers and other supporting documentation,
calculations of potential payments;

- Mail was often delayed during the program period, affecting applications

where eviction proceedings had been filed.

14
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- Where eviction proceedings had been filed, Michigan Supreme Court
Administrative Order 2020-17 required that all such cases be adjourned for
a minimum of one week, and provided for additional adjournments and/or
stays of proceedings in cases where CERA assistance was sought. In such
cases, landlords or their attorneys often sought additional adjournments of
hearings, which further delayed the resolution of cases and payment of
CERA funds.

- Negotiations and drafting of appropriate orders between counsel assigned
to represent tenants and landlords or their attorneys in eviction actions
often took a considerable amount of time.

36. Under federal law, the City was required to submit a quarterly report to
the Treasury Department showing, among other things, the City’s allocation of
ARPA funds and the manner in which the funds had been distributed. (An example
of these reports is attached as Attachment 3.) As shown at pages 5 and 6 of this
report, the City referenced its program and provided the Treasury Department with
a link to the City’s website entitled “detroitevictionhelp.com.” At the time the City
sent these reports to the Treasury Department and throughout the pendency of the
CERA program, this link contained a full description of the City’s CERA program,
including its 80/20 requirement. All of this information was set forth in every

Quarterly Report, the earliest of which was sent to Treasury in November, 2021.

15
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37.  Although the City provided the Treasury Department with a description
of the City’s CERA program, including its 80/20 requirement, the Treasury
Department never objected to any term or requirement of the City’s CERA program.
Rather, the City of Detroit satisfied all requirements, terms and conditions of the
ARPA grant.

38. The City of Detroit CERA program did not cause or create delays in
providing rental assistance or achieving the overarching purpose of the Relief Acts.
Had the City’s program delayed providing rental assistance, the City would not have
met its obligation, and the U.S. Treasury would not have disbursed grant funds in
tranches beyond the initial disbursement. The City of Detroit had obligated at least
75% of the funds already disbursed when it received its remaining grant funds on
April 8, 2022, and February 3, 2023. If the City had not met this obligation, Treasury
could have reallocated the remaining funds pursuant to the ARPA Award Terms and
Conditions. Because the City had properly and timely obligated its CERA funds, it
was eligible for and received additional CERA funds the Treasury Department
reallocated from other grantees on April 20, 2023.

39. The City of Detroit’s 80/20 condition did not constitute an obstacle to
the accomplishment of the purposes of the Relief Acts, for several reasons:

- The primary purpose of the Relief Acts was to promote housing stability

by preventing tenants from being evicted, and in the vast majority of cases,

16
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those eligible households participating in the CERA programs were not
evicted.

- The Relief Acts required that grantees obligate certain percentages of their
grant award during various stages of the performance period, or risk grant
recoupment or reallocation of their remaining grant funds not yet
disbursed. The City’s CERA program, implemented with its 80/20
requirement, satisfied Treasury’s performance requirements, as more than
$23 million in ARPA funds were used for rental and utility assistance
alone, and the Treasury Department reallocated additional funds to the City
from other grantees.

- Atno point in time did the Treasury Department object to the City’s 80/20
program or any other term or condition in the City’s CERA program. The
Treasury Department never requested the return of any ARPA funds or
declined to provide any ARPA funds because of the City’s CERA program
requirements.

- If MSHDA or HAND believed that the City’s 80/20 requirement
constituted an obstacle to the accomplishment of the purposes of the Relief
Acts, they could have required that the HARAs cease applying such
requirements in regard to funds MSHDA or HAND had forwarded, but

they did not do so.

17
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40. Inmy view, no landlords were “coerced’ into participating in the CERA
program. Each of the landlords decided whether to participate in the program after
weighing the advantages and disadvantages of participating, including the
possibility that if they instead opted to seek relief in the district court without
participating in the programs, they might be unable to recover a money judgment
against their tenant, or would have to expend considerable time, money and effort to
do so to enforce such judgment.

41. Landlords involved in landlord-tenant lawsuits were free to challenge
the legality of the City’s 80/20 requirement or the validity of their settlements in
those lawsuits (on the ground of “coercion” or on any other basis) or in appeals to
the Wayne County Circuit Court, but my recollection is that they did not do so.
Where no landlord-tenant case was pending, landlords similarly could have filed
separate lawsuits to challenge the legality of the City’s 80/20 requirement or the
validity of the settlements they stipulated to (on the ground of “coercion” or on any
other basis), but my recollection is that they did not do so.

42.  Plaintiff, Laurence Wolf, applied for CERA funding on behalf of some
of his tenants. On information and belief, all applications for CERA funding where
Plaintiff was the landlord, regardless of who submitted the application, were

processed under ERA 1 and all distributions were made under ERA 1.

18
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43. Iam competent to testify to the facts stated in this Declaration, and will
do so if called to testify in this case.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on ‘:'Qv’\. /Z g ' 202—5

C/ //;'[f{ﬁ , //k/ /i/é {ﬁi

Chelsea Neblett
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ATTACHMENT 2

mESHDA

MICHIGAN STATE HOUSING DEVELOPMENT AUTHORITY

CERA Program Worksheet

Tenant Information

Neme: (R

Address: 25 E Palmer Detroit Ml 48202

Calculation Data

County Wayne

Unit Bedroom Size 1

Family Size (Household size) 1

Use Income Worksheet? Yes

Gross Annual Income from Income Worksheet $ -
Total Rental Arrears and Late Fees $ 6,277.00
Use Subsidized Worksheet? No

Rental Arrears after March 13, 2020 (Do not include utilities, late fees, or court costs) $ 6,127.00
Total Late Fees after March 13, 2020 $ 150.00
Total Court Costs after March 13, 2020 (Only eligible for cases that have already filed for eviction) $ 60.00
Current Monthly Rent Amount (Tenant Portion if Subsidized Rent) $ 775.00
Number of Months in Rental Arrears 8

Assistance Calculation

Income Eligibility Eligible
150% Fair Market Rent $ 1,231.00
80% Area Median Income (AMI) $ 44,800.00
AMI Category Under 30% AMI
Eligible Months of Rental Arrears 8
Eligible Months of Future Assistance Currently Approved 3
Potential Months of Future Assistance with Income Recertification 3
Tenant Portion of Rental Arrears (Includes rental arrears and late fees above assistance) $ -
Eligible Past Due Rental Assistance $ 6,127.00
Eligible Future Rent Assistance 3 Month(s) at $775 $ 2,325.00
Eligible Late Fees $ 150.00
Eligible Court Fees $ 60.00
Total Assistance $ 8,662.00

Marian Abernathy 7/29/2021

Staff Name Date

MSHDA_COVID Emergency Rental Assi

ce Program Worksheet_05/01/21
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M S H D A CERA Utility Worksheet

MICHIGAN STATE HOUSING DEVELOPMENT AUTHORITY

Name: ] Family Size 1
Address: 25 E Palmer Detroit MI 48202 AMI Category Under 30% AMI
Tenant Portion of Past Due Utilities | $ 2
Utilitv* : Past Due Past Due Utility Future Utility Total Utility U_tility
tility Provider s s = Assistance
Balance Assistance Assistance Assistance Actually Paid
Electricity DTE $ 7909 | § 79.09 | § 150.00 | $ 229.09 | $ 229.09
Home Heating (Non-Electric Sources Only) |DTE $ 2162 | § 2162 | $ 150.00 | $ 17162 | $ 171.62
Water $ - $ - $ - $ -
Sewer $ - $ - $ - $ ~
Trash** $ - $ - $ - $ o
Total $ 100.71 | § 100.71 | $ 300.00 | $ 400.71 | $ 400.71

* If multiple utilities are paid to the same provider, the total can be combined and entered on one utility line.
** Trash should only be paid when billed as part of ancther utility billing.

Instructions:

An amount must be entered in the Past Due Balance for each utility. If the account is not past due enter "0".

If future assistance is to be split between Electricity and Home Heating, enter the provider name even if the past due balance is "0".

Utility Assistance Actually Paid must be entered manually based on the actual assistance provided which may vary per utility provider if the total utility arrearage is over the
program limit.

MSHDA_COVID Emergency Rental Assistance Utility Worksheet_05/01/21
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SETTLEMENT STATEMENT — RELEASE AND WAIVER OF RENT ARREARAGE
STATE OF MICHIGAN COVID EMERGENCY RENTAL ASSISTANCE PROGRAM
“CERA”

This Settlement Statement and Release and Waiver of Rent Arrearage is prepared on 7/29/2021, by and
between:

Landlord: Laurence Wolf Properties

Tenant: SN

RECITALS

A. The purpose of this Statement is to document terms between a Landlord and Tenant where the Tenant
has unpaid rent accruing during the COVID-19 covered period of March 13, 2020 through December
31, 2021.

B. Tenant and Landlord entered in to a lease dated 9/26/2019 for the property located at 25 E Palmer St
Detroit MI 48202 (the “Lease”).

C. On or about 3/19/2021 Landlord delivered to Tenant a Demand for Possession claiming breach of the
Lease for non-payment of rent by the Tenant, or notice of accrued past-due rent.

TERMS

1. Tenant and Landlord agree that the Tenant owes Landlord unpaid rent, as of the date hereof, per the
terms of the Lease is in the amount of $ 6127.00

2. Landlord and Tenant agree the CERA program applicable total rent arrearage is $8662.00 (the
“CERA Settlement”). Any and all remaining balance of past-due rent and all late fees and penalties
accrued as of the date of this Agreement are herewith forgiven and released by Landlord according to
the terms hereof.

3. The amount due to the Landlord shall be paid as follows if there is a Certificate of Compliance,
Accepted Certificate of Compliance CERA Exception for the rental property the subject of this
settlement agreement:

a. The CERA program shall pay Landlord $ 6127.00 no later than 8/29/2021 (the “Program
Portion™). Agency fulfilling Program Portion payment: Wayne Metropolitan Community
Action Agency 7310 Woodward Ave. Detroit, MI 48202.

b. In addition, The CERA program shall pay the Landlord $ 775.00 per month for 3 months
beginning on 8/29/2021.

c. Tenant shall pay regular monthly rent, as required by the Lease, for all future rent when due
after their CERA assistance has ended.

1 6.16.2021
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d. In addition, Tenant shall pay Landlord $0 no later than (the “Tenant Portion™).

4. The amount due to the Landlord shall be paid as follows if there is no Certificate of Compliance, or
no Accepted Certificate of Compliance CERA Exception for the rental property the subject of this
settlement agreement:

a. The CERA program can pay Landlord $6127.00. Agency fulfilling Program Portion payment:
Wayne Metropolitan Community Action Agency 7310 Woodward Ave. Detroit, MI 48202.

b. Payment will be made in the following manner, $4901.60 (80%) shall be paid to the landlord,
and $1225.40 (20% shall be held in escrow). Payments shall be made within __21__ days of
signing this agreement.

c. Landlord shall accept 3% party payment for all or part of the payment of $4901.60 (80%) and
failure to cooperate by Landlord shall constitute a waiver of the due date for payment set
forth in paragraph 1. If there is a balance owed, then that shall be set forth here as to how it
will be paid or waived.

d. Payment shall be considered tendered when mailed to landlord and the escrow portion
submitted to the escrow account.

e. In order to receive the 20% funds held in escrow, the landlord shall register the property as a
rental with BSEED and do the following within 90 days of the settlement date:

i.  Obtain a Certificate of Compliance from the City of Detroit. As part of obtaining a C
of C, compliance-related repairs may be required. See attached list of potential
compliance-related repairs in the appendix that can be considered expended.

ii.  Obtain or produce written verification of a currently approved HUD or MSHDA
HQS inspection, or LIHTC inspection or similar other inspection approved by
another governmental agency for this specific property.

iii.  Expend and provide proof of expenditure of $1225.40 to make repairs to bring the
unit nearer to compliance with C of C standards or to comply with the lease or rental
agreement of the parties. Expenditures can be confirmed with receipts, invoices and
an affidavit attesting to their validity.

f.  Written verification provided by landlord to confirm that the 90 day compliance date was
delayed due to two or more missed appointments by BSEED inspectors or inspectors
contracted by BSEED or by other delays in BSEED being able to process landlords request
for a C of C, shall be grounds for extending the compliance date by 3 months. Additional
extensions may be granted as necessary for the reasons stated herein. Funds will remain in
escrow during this extension.

g. Inspections for C of C purposes do not need to be conducted by BSEED staff for structures of
1-2 units but may be conducted by agencies approved by BSEED.

h. If landlord timely complies with paragraph 4e then funds held in escrow shall be released to
landlord within 30 days of approved request. If landlord does not comply with paragraph 4e
timely then the funds held in escrow shall be released to tenant.

2 6.16.2021
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Landlord shall provide adequate written notice for access to the premises as outlined in the
current lease agreement. If no current lease agreement exists, or does not specify a timeframe,
then Landlord shall provide at least 48 hours for access to the premises to complete work
necessary to obtain the C of C. Written notice may be by text or e-mail.

Tenant shall not interfere with landlord’s obligation to make repairs where applicable.

Landlord agrees to make repairs at reasonable hours and to hire repair persons appropriate
and licensed for whatever work requires licensing.

Payments made in compliance with paragraph 4 shall constitute full satisfaction of all rent
and costs owed to landlord through  7/29/2021 .

5. By making application to CERA the Landlord has agreed to:

a.

The settlement amount will be the Tenant’s total obligation for rent, late fees, court costs, and
other charges (recognizing that, if the CERA payment includes prospective rent, that payment
might surpass the Tenant’s present financial obligation). The settlement amount shall not
include and the Landlord/Owner waives any late fees assessed after March 13, 2020 in excess
of $400 and any court costs in excess of $150.

When the CERA payment will not fully satisfy Tenant’s financial obligation to
Owner/Landlord and the settlement includes an installment repayment plan, if Tenant is
performing that plan’s repayment terms, which performance Owner/Landlord will cooperate
with, Owner/Landlord will not take steps to evict Tenant for non-payment of the rent (or any
other charges) that plan covers.

It will waive any other present and known grounds for eviction against Tenant other than its
nonpayment of rent claim or a claim based on a serious and continuing violation of the lease
or law.

Except for grounds permitted by Paragraph 3 or 4 above, or in MCL 600.5714(1)(b), (c)(i),
(d), (e), or (f), or MCL 600.5775, Owner/Landlord will not take steps to terminate a tenancy
anytime before 1 month after a CERA payment, or, if a CERA payment covers a period of
prospective rent, until at least 1 month after that period.

It has not received any other eviction diversion or rental assistance payments for this same
arrearage for this Tenant.

6. By making application to CERA the Tenant has agreed that if funded, this application only resolves
the issue of rent arrears and fees owed through the date of payment of rental assistance, and that all
other obligations of the Lease remain enforceable.

3 6.16.2021
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<M

ATTACHMENT 3
STATE OF MICHIGAN . T TRz
JUDICIAL DISTRICT
= CONDITIONAL DISMISSAL 20347357 LT

Landlord-Tenant

Hon. Jacquelyn A. McClinton

Court address

421 Madison Avenuc Detroit, MI 48226
Plaintiff's name, address, and tetephone no.
Laurence Wolf Propertics

Court telephone no.
313-965-5594

Defendant’s name, address, and telephone no.
Kinicha Hawkins

235 East Palmer #49

V' | Detroit, MI 48202

Plaintiff's attorney, bar no., address, and telephone no.

James A. Abbott (P26085)
111 Cadillac Square Suite 310
Detroit, M1 48226
313-967-1000

Defendant’s attorney, bar no., address, and telephone no.
Brant A. Losinski (P84238)

[Lakeshore [egal Aid

2727 2nd Avenue, Suite 301

Dectroit, MI 48201

313-242-0811

THE COURT FINDS the parties agree to the conditional dismissal of the case under the terms below.
THE COURT ORDERS

1. The case is dismissed without prejudice subject to the conditions below.

2. Defendant shall pay the following to plaintiff (] pursuant to the terms in ltem 3

on or before oin Z L
S date
S R —— $ 6.127 due through the time period ending 7’“’21
B. GOt eoatE i $ 150 + 60 late fees
c. Other maney due........... $ 2,325 future rent
G s | $ 8.662

3. Further conditions; S°¢ 2ddendum

4. If defendant fails to pay the rent and other costs or meet other conditions as set forth above the plaintiff may seek entry
of an order for reinstatement of the case and entry of judgment.

(4] a. Plaintiff shall file an affidavit with the court and serve the defendant with the affidavit and notice as required by
MCR 2.602(C). If defendant does not file verified objections to the affidavit within 14 days of service of the
notice pursuant to MCR 2.602(C)(2)(d), the order for reinstatement of case and entry of judgment, a judgment for

- money (if eligible and requested in the complaint), and an order of eviction shall enter simultaneously without natice
or further process.”

OR

[Jb. This action may proceed without notice to the defendant or further process. The parties specifically waive notice
under MCR 2.602(C)(2)(d) and MCR 4.201(L}(3). This action will be reinstated upon the plaintiff's submission
of an affidavit of default, order for reinstatement of case and entry of judgment, a judgment for money (if eligible

and requested in the complaint), and an order of eviction, which will enter simultaneously without notice or further
process.”

‘For a defendant on active military du

. default judoment shall not be entered excep! as provided by the Servicemembers Civil Relief Act.

Approved, SCAO

Form 'DC 508, Rev. 4/21
MCR 2.602, MCR 4.201
Page 1 of 2

Distribute form to:
Court

Plaintiff
Defendant
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Consent Crdor for Conditional Dismissal, Landiord-Tenant (4/21) Case No. 20347357LT

Page 20f 2

5. Defendant remains responsible for paying the entire amount as stated in this order that is not paid by Michigan

Department of Health and Human Services (MDHHS) or any other third party within the time period provided by this
order.

6. The defendant may be llable for money damages if additional rent is owed or if there Is damage to the property.

[217. Partial payment by defendant of the amount due in tem 2d above will not prevent issuance of an arder of aviction
should a judgment enter after default on this conditional dismisgal. g /(,

CJMCR 4.201()) was explalned to the parties. ' date i
: A \\"U\A.&}ccu‘-m

Approved as to form and content. A o R

3 -2 mmt'(naiués' 91721
ﬁiﬁﬁm%%mﬁw;g%am 1:2 g

Defendant’s attorney signature and date
&/ Kinicha Hawkins wipermission 9121 & L

Defendant’s signature and date (optional if represented)
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STATE OF MICHIGAN
IN THE THIRTY-SIXTH DISTRICT COURT
FOR THE COUNTY OF WAYNE
Laurence Wolf Properties
Plaintiff, Case No. 20347357 LT
v. ATTACHMENT 1TO CONSENT
ORDER FOR CONDITIONAL
Kinicha Hawkins DISMISSAL
25 East Palmer #49
Detroit, MI 48202, Hon. Jacquelyn A, McClinton
Defendant.
James A. Abbott (P26085) ~ Brant A, Losinski (P84238)
111 Cadillac Square Suite 310 Lakeshore Legal Aid
Detroit, MI 48226 Attorneys for Defendant
313-967-1000 2727 Second Avenue, Suite 301
attorneyabbott@live.com Detroit, MI 48201
313-242-0811

blosinski@lakeshorelegalaid.org

~ ATTACHMENT1
The Plaintiff, Laurence Wolf Properties and the Defendant, Kinicha Hawkins, by and
through their respective attorneys, agree to the following terms and conditions in addition to those

set forth in the attached Conditional Dismissal, entered on 8/11/2021:

1. $8,662.00 shall be paid to Plaintiff by the City of Detroit’s HARA, Wayne Metropolitan
Community Action Agency (Wayne Metro), through the state CERA (COVID Emergency
Rental Assistance) funds. The funds are broken down as follows: $6,127.00 for past due rent
assistance, $150.00 for court costs, $60.00 for late fees, and $2,325.00 for future rent.

2. Plaintiff acknowledges by signature below that Defendant cannot control the processing or
" timing of the issuance of CERA funds and agrees to hold Defendant harmless for any delay
in the processing of the application or issuance of the funds. '

3. Future rent assistance will be applied as follows: §775.00 to August rent, §775.00 to
September rent and $775.00 to October rent.

4. Out of the total amount of CERA funds, Wayne Metro shall pay Plaintiff $7,437.00 by
9/01/21, and $1,225.00 shall be put in escrow with Wayne Metro, unless plaintiff has already
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Case No. 20347357 LT

obtained a Certificate of Compliance (CoC) from the City of Detroit, Building Safety Engineering
and Environmental Department (BSEED) by the date of this Consent Order For Conditional
Dismissal.

5. If Plaintiff does not have 2 CoC for the subject property, Plaintiff shall obtain 2 CoC from
the City of Detroit, BSEED, no later than 12/31/21 or by such later extended date as verified
by BSEED.

6. If Plaintff complies with Paragraph 5 timely, funds held in Wayne Metro escrow account
shall be released to Plaintiff. If Plaintiff fails to comply with Paragraph 5 timely, the funds
held in Wayne Metro escrow shall be released to Defendant.

7. Plaintiff shall provide at least 24 hours writien notice for access to the premises to inspect or

complete work necessary to obtain the CoC. Plaintiff contact Defendant for immediate.
emergency access if necessary.

8. Defendant shall not interfere with Plaintiff’s obligation to obtain a CoC.

9. Plaintiff agrees to make repairs during reasonable houts and to hire repair persons
appropriate and as necessary for any work tequiring licensing.

g
10. Payments made in compliance with Paragraph 1 shall constitute full satisfaction of all rent
and costs owed to Plaindff through July 31, 2021.

11. Furure rent of $775.00 per month for three months shall be paid directly to Plaintff, bur
failure to pay does not constitute a violation of this conditonal dismissal and is subject to
separate action for collection or possession. Plaindff agrees to accept third party payments.

L

12. Future repair issues or claims to offset future rent by Defendant are also not subject to
litigation in this case.

13. Plaintiff may not file a termination of tenancy case against Defendant without cause, during
the three months which Plaintiff is provided to obrain the CoC.
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Case No. 20347357 LT

Dated: ___ 9-21 Wy SO

James A. Abbott (P26085)
Attorney for Plaintiff

Dated:
Plaintiff
Ditads 9/1/21 Brant é . é
Brant A. Losinsk: (P84238)
Attorney for Defendant
Dated: 921 /s/ Kinicha Hawkins w/permission b 4F
Defendant
1o !  de Ml p—p7f
Dated:

on. ]acq\élyn A. McClinton

J'J::: \L'-CCVL.-M{I\ AJ;CLLI lON
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ERA Compliance Report - City of Detroit- ERA 2 Quarter 2 2021
Report Period : Quarter 2 2021 (April-June)

Recipient Profile

Recipient Information

Recipient DUNS 006530661
Recipient DUNS (+4) 0000
Recipient TIN 386004606
Recipient Legal Entity Name Detroit, City of
Recipient Type Local Government
Recipient Address 2 Woodward Ave. Suite 1026
Recipient Address 2
Recipient Address 3
Recipient City Detroit
Recipient State/Territory MI
Recipient Zip5 48226
Recipient Zip+4
Country Name

Recipient Information
Discrepancies Explanation
Is the Recipient Registered in SAM.Gov? Yes
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	I. The CARES Act and the Relief Acts.
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	II. Purpose of the Relief Acts.
	11. As noted above, this case involves two different federal statutes related to the CARES Act: the Consolidated Appropriations Act of 2021 (“the CAA”), 15 USCS § 9058a (see ECF No. 28-2), and the American Rescue Plan Act (“ARPA”), 15 USCS § 9058c (se...
	A. The Consolidated Appropriations Act of 2021 (“CAA”).
	12. The Consolidated Appropriations Act of 2021, 15 USCS 9058a, enacted March 11, 2021, was intended to provide assistance to “eligible households6F .  This term was defined to include a household where (1) one or more individuals were required to pay...
	13. Under the CAA, funds were to be distributed to “eligible grantees,” such as states and local governments (15 U.S.C. §508a(k)(2)), which could distribute the funds directly for eligible households, or enter into agreements with other entities (sub-...
	14. Under the CAA, grantees were not required to use all – or even any - CERA funds for rent and rental arrears, as Plaintiff implies.  Rather, grantees had broad discretion to use such funds for any one of three main purposes:
	(1) financial assistance to eligible households, which included not only rent and rental arrears, but utilities and home energy costs and arrears and “other expenses related to housing” incurred due to the COVID outbreak (15 U.S.C. 9058a(c)(2));
	(2) housing stability services, such as case management and other services relating to the COVID outbreak (15 U.S.C. 9058a(c)(3)); or
	(3) administrative costs (15 U.S.C. 9058a(c)(5)).
	15. The CAA granted significant discretion to grantees over all other aspects of the CERA program.  For example:
	- Grantees had to use at least 90% of CERA funds to provide financial assistance to eligible households, but had discretion to use a higher percentage if desired. (15 U.S.C. §9058a(c)((2)(A));
	- Grantees could provide funds for up to 15 months, but could choose a shorter period if they desired. (15 U.S.C. §9058a(c)((2)(A));
	- Grantees could use up to 10% of CERA funds for housing stability services, but could choose a lesser percentage if they desired. (15 U.S.C. §9058a(c)(3))
	- Grantees could set priorities among which eligible households would be paid and in what order (15 U.S.C. §9058a(c)(4)(B)), but the Act did not mandate what factors could or must be considered or what percentage of funding could be provided to which ...
	- Grantees could use up to 10% of CERA funds for administrative expenses, but could choose a lower percentage if they desired. (15 U.S.C. §9058a(c)(5))
	- The CAA did not specify what procedures, personnel or documents would be used to process CERA applications.
	B. The American Rescue Plan Act (“ARPA”).
	16. ARPA, the statute under which the City received its CERA funding, authorized additional funding to eligible grantees under similar conditions.  As under the CAA, assistance was intended to benefit “eligible households,” which were defined to inclu...
	17. Like the CAA, ARPA reserved significant discretion to grantees.  CERA funds were not required to be used for rent payments; instead, grantees could use these funds for any following four main purposes:
	(1) financial assistance to eligible households, which included not only rent and rental arrears, but utilities and home energy costs and arrears and “other expenses related to housing” (15 U.S.C. 9058c(d)(1)(A));
	(2) housing stability services, such as case management and other services “intended to keep households stably housed.” (15 U.S.C. 9058c(d)(1)(B));
	(3) administrative costs (15 U.S.C. 9058c(d)(1)(C)); and
	(4) “Other affordable rental housing and eviction prevention services.” (15 U.S.C. 9058c(d)(1)(D))
	18. Again, ARPA granted grantees with discretion to determine which types of purposes they would use the funding for and what percentage or amount they would use for each:
	- Grantees did not have to use at least 90% of CERA funds to provide financial assistance to eligible households, as under the CAA, but could choose what percentage to devote to this purpose. (15 U.S.C. §9058c(d)((1)(A));
	- Grantees could provide funds for up to 18 months, but had discretion to choose a shorter period if they desired. (15 U.S.C. §9058c(d)(1)(A)(i);
	- Grantees could use up to 10% of CERA funds for housing stability services, but could choose a lesser percentage if they desired. (15 U.S.C. §9058c(d)(1)(B))
	- The Act did not require prioritization of payments, but did not prohibit this either.
	- Grantees could use up to 15% of CERA funds for administrative expenses, but could choose a lower percentage if they desired. (15 U.S.C. §9058c(d)(1)(C))
	- Grantees were permitted to use any funds that were unobligated on October 1, 2022 for purposes in addition to those described above, as long as (i) they were for affordable rental housing and eviction prevention services serving “very low-income” fa...
	- Like the CAA, ARPA did not specify what procedures, personnel or documents would be used to be used to process CERA applications.
	19. In U.S. Department of Treasury Emergency Rental Assistance Frequently Asked Questions, FAQ 12, ECF No. 28-4, the federal government described one important difference between the CAA and ARPA as follows:
	ERA2 does not require grantees to seek the cooperation of the landlord or utility provider before providing assistance directly to the tenant.
	20. The U.S. Department of Treasury Emergency Rental Assistance Fact Sheet, May 7, 2021 (ECF No. 51-3), also confirmed this, stating:
	[ARPA] Allows – For the First Time – Offers of Assistance Directly to Renters First. While rental assistance programs under the initial Emergency Rental Assistance Plan – ERA1 – required an offer of assistance to landlords before reaching out to rente...
	Also see National Low Income Housing Coalition Frequently Asked Questions (July 12, 2022) (Exhibit H) (“ERA2 programs can offer direct-to-tenant assistance first and immediately - these programs are not required to go to landlords beforehand.”)
	IV. U.S. Treasury Department FAQs.
	21. To provide guidance regarding the Relief Acts, the U.S. Department of Treasury issued at least 46 answers to “Frequently Asked Questions,” or “FAQs.” (See ECF No. 51-2.)
	22. Like the Relief Acts themselves, the Treasury FAQs show that grantees such as the City of Detroit were granted considerable discretion in determining how much CERA funds would be used for which purposes.  Most importantly, for the purposes of the ...
	11. Must a grantee pay for all of a household’s rental or utility arrears?
	No. The full payment of arrears is allowed up to the limits established by the statutes, as described in FAQ 10 above. A grantee may structure a program to provide less than full coverage of arrears. Grantees are encouraged to consider whether payment...
	23. This FAQ confirms that grantees had discretion to determine how much – if any – of available CERA funds would be awarded to pay for rental arrears owed to landlords.  This FAQ flatly contradicts Plaintiff’s position in this case that the City was ...
	24. In the same vein, FAQ 19 stated:
	19. May a grantee provide assistance to a renter household with respect to utility or energy costs without also covering rent?
	Yes. A grantee is not required to provide assistance with respect to rent in order to provide assistance with respect to utility or energy costs. For ERAl, the limitations in section 50l(c)(2)(B) of Division N of the Consolidated Appropriations Act, 2...
	25. In other words, this FAQ confirmed that grantees could use CERA funds to pay for utility costs or energy costs, while awarding none of the funds for unpaid rent. (ECF No. 51-2.)
	V. The State of Michigan’s CERA Program.
	26. The U.S. Department of Treasury forwarded the first tranche of CERA funds authorized under the CAA to the State of Michigan in early 2021, which in turn, through the Michigan State Housing and Development Authority (“MSHDA”), forwarded such funds ...
	27. Because the City received its CERA funding directly from the U.S. Treasury Department, rather than through MSHDA or HAND, the City was not bound by MSHDA’s program requirements.  MSHDA was also not required to comply with the City of Detroit’s CER...
	28. Like the federal government, MSHDA left much of the details of the grantees’ CERA programs to be developed by the grantees themselves.  MSHDA’s guidelines did not specify which types of permissible purposes grantees could spend CERA funds on, what...
	VI. Detroit’s Pre-Covid Regulations Regarding Rental Properties.
	29. Neither the CARES Act nor the Relief Acts prohibited grantees from enforcing their health and safety regulations relating to rental properties.  Indeed, even if these federal statutes had made reference to local code requirements, there is a presu...
	30. In Detroit, two local code requirements are relevant to this case.  First, Section 8-15-81(a) of the Detroit City Code requires that the owners or agents of any rental property are required to register such dwelling with the City’s Buildings, Safe...
	VII. The Detroit CERA Program.
	31. In crafting its CERA program, the City was mindful that under its existing code requirements (§§ 8-15-81(a) and 8-15-82), no property could be lawfully rented unless the property was properly registered with the City as a rental property and had a...
	32. The City also recognized that the overarching purpose of the Relief Acts was to promote rental housing stability, and that assuring rental properties had been inspected and received certificates of compliance and rental registration certificates w...
	33. The City was also aware that the Relief Acts and the Treasury FAQs provided grantees with broad discretion to determine the purposes for which CERA funds would be spent (many of which would have no financial benefit to landlords), how much would b...
	34. The key elements of the City’s CERA program were as follows:
	- If the tenant met all CERA eligibility requirements and the Rental Property had either (1) an active Certificate of Compliance from BSEED (“C of C”) or (2) a rental registration certificate and an accepted CoC Exception, 100% of the potential rental...
	35. The C of C Exception applied in the following situations:
	- Where the rental unit complied with standards of the U.S. Department of Housing and Urban Development (HUD) by receiving a Housing Quality Standards (HQS) Housing Choice Voucher, or an active passing Real Estate Assessment Center (REAC) score7F  for...
	- Where BSEED acknowledged in writing that the property was effectively in compliance, and the lack of a C of C was due to factors unrelated to the conditions of the property; or
	- Where the landlord and tenant mutually agreed that the condition of the property was of a high standard and that all parties desired to proceed without interruption.
	(See ECF No. 28-6; ECF No. 50-2; Declaration of Chelsea Neblett, Ex. A.)
	VIII. Other CERA Programs Having Requirements Similar to the City of Detroit’s CERA Program.
	“Approximately one in four emergency rental assistance programs in NLIHC’s database ask landlords for additional requirements or concessions beyond accepting payment from the program. These requirements can include:
	- Additional unit inspections;
	- Accepting a fraction (ex: 80%) of rent as payment-in-full;
	- Forgiving back rent not covered by the program;
	- Waiving late fees; and/or
	- Promising not to move forward with an eviction for a specified length of time.”
	- In Maryland, the state CERA program provided, under the heading “Landlord Concessions,” that:
	“Landlords receiving payments directly from the program must agree to the following minimum requirements a part of the application:
	Landlord Rent Arrears Forgiveness . . . [Counties] May require owners to forgive portion of rent arrears up to 20%.” (See Ex. K.)
	- Under California’s CERA program, landlords were required to waive 20% of rent owed.  (See “CA Covid-19 Rent Relief Media Kit,” attached as Ex. L.)
	- Another NLIHC study, “Emergency Rental Assistance:  A Blueprint for a Permanent Program,” attached as Exhibit M, concluded:
	The strongest ERA-related protections include requirements for landlords receiving ERA to drop eviction filings or forgive rental arrears, interest, or fees. (Emphasis added.)
	37. Other CERA programs required tenants to register their rental properties or obtain a local rental license. As the authors noted in “Treasury Emergency Rental Assistance Programs in 2021,” (Exhibit N), which focused primarily on programs funded by ...
	A fifth of programs restricted participation to landlords with a current rental license and a small share (6%) required that they be registered in the local rental registry (Figure 06).
	X. The HARAs’ Administration of the MSHDA and City of Detroit Programs.
	40. The HARAs processed applications under both CAA and ARPA in basically the same manner.  Even though the City had no control over applications under CAA, the HARAs applied the City’s 80/20 requirements to all Detroit applications under both the Cit...
	41. After either a tenant applied or a landlord applied on behalf of a tenant, the HARAs reviewed the application to ensure that it included all necessary information and documentation to determine whether the household was eligible under CAA or ARPA,...
	42. If the tenant and landlord had provided all necessary information and documentation, the HARAs would use a worksheet template provided by MSHDA which listed various categories of assistance to calculate the maximum potential amount of CERA assista...
	43. A slightly different process applied, depending on whether there was an eviction lawsuit pending.  Where there was a lawsuit pending, the HARAs would provide counsel to the tenants and attempt to reach a settlement.  Where a settlement was reached...
	44. Where an eviction suit was pending, and the rental unit had not met the 80/20 requirements of the City’s CERA program, 20% of the potential rent owed by the household was typically paid to the court to be held in escrow.  (See Ex. A, Ex. B, Ex. C.)
	45. The final disposition of the escrowed funds was determined by an order of the Court, stipulated to and signed by the landlord or landlord’s attorney.  See, e.g, “Stipulated Order to Release Escrow,” entered in Laurence Wolf v Christoher Bailey, 36...
	46. Where no eviction case was proceeding, if the landlord and tenant had provided all necessary documentation and information, the HARAs would, as described above, calculate the potential maximum assistance using a MSHDA worksheet template.  (See Ex....
	XI. Plaintiff’s Participation in the MSHDA Program.
	47. Plaintiff, Lawrence Wolf, is a landlord in the City of Detroit who applied for CERA funds on behalf of some of his tenants.  (Plaintiff’s Second Amended Complaint, ECF No. 47,  22, 37; Exhibits F and G.) All applications made by or on behalf of ...
	48. Nevertheless, MSHDA, HAND and the HARAs had voluntarily agreed to apply the City’s 80/20 requirements to all Detroit applications.  (See Ex. A, Ex. B, Ex. C.)  In all or most of these cases, the HARAs awarded Plaintiff 80% of the potential maximum...
	XII. The Present Lawsuit.
	49. On July 11, 2023, Plaintiff filed the present action against the City of Detroit (See ECF No. 1), and filed a First Amended Complaint (ECF No. 15) on October 13, 2023.  Plaintiff filed a Second Amended Complaint on November 26, 2024 (ECF No. 47.) ...
	50. Plaintiff’s Second Amended Complaint contains the following counts:
	Count I: 42 U.S.C. §1983
	Violation of Fifth Amendment Takings Clause –
	Applicable To City Via the Fourteenth Amendment; and
	Count II: 42 U.S.C. §1983
	Illegal Exaction – Due Process Violation Applicable to the City Via the Fourteenth Amendment. (See ECF No. 15.)
	XIII. The City’s Motion to Dismiss or for Summary Judgment.
	51. On December 21, 2024, the City filed a Motion to Dismiss or, in the Alternative, for Summary Judgment. (ECF No. 28).  The City’s primary argument was that, given the extensive discretion provided to grantees at every level of the federal CERA prog...
	52. On September 12, 2024, this Court issued an Opinion and Order Granting in Part and Denying in Part Defendant’s Motion to Dismiss. (ECF No. 41.)  The Court granted the City’s motion to dismiss Plaintiff’s claims for an “illegal exaction.” However, ...
	XIV. Plaintiff’s Present Motion for Summary Judgment.
	54. The Court should deny Plaintiff’s Motion for reasons set forth below.
	For the reasons stated above, Defendant, the City of Detroit, requests that the Court deny Plaintiff’s motion for summary judgment on the issue of obstacle preemption.
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