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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAURENCE WOLF, d/b/a

LAURENCE WOLF PROPERTIES, individually,
and on behalf of a class of similarly-situated

persons and entities,

Plaintiff, Case No. 2:23-cv-11645
v. Hon. Brandy R. McMillion

CITY OF DETROIT,
a municipal corporation,
Defendant.

/

DEFENDANT CITY OF DETROIT’S ANSWER AND
AFFIRMATIVE DEFENSES TO PLAINTIFF’S SECOND
AMENDED CLASS ACTION COMPLAINT
ANSWER TO COMPLAINT

Defendant, the City of Detroit (“the City”), answers the Second Amended
Class Action Complaint filed by Plaintiff, Laurence Wolf, d/b/a Laurence Wolf
Properties, as follows:

1. In response to paragraph 1, the City states that Plaintiff’s Second

Amended Complaint speaks for itself. In further answer, the City states that

although Plaintiff’s Complaint refers to “CERA funds as having been provided
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under both the Consolidated Appropriations Act, 15 USC §9058a (“the CAA™), and
the American Rescue Plan Act, 15 USC §9058c (“ARPA™), the City only received
and forwarded CERA funding to its “Housing Assessment and Resource Agencies”
(“HARASs”) under ARPA.

2. In response to paragraph 2, the City states that Exhibit K to Plaintiff’s
Second Amended Complaint speaks for itself.

3. In response to paragraph 3, the City states that 116 P.L 260, 220
Enacted H.R. 133, 116, Enacted 133 speaks for itself.

4. In response to paragraph 4, the City states that Exhibit L to Plaintiff’s
Second Amended Complaint speaks for itself.

5. In response to paragraph 5, the City states that Exhibit G to Plaintiff’s
Second Amended Complaint speaks for itself. In further answer, the City states that
Exhibit G to Plaintiff’s Second Amended Complaint does not use the term

9]

“Approved Landlords,”" and the City objects to Plaintiff’s use of this term, because
this term is not contained in the Relief Acts or any of the Treasury Department’s

guidelines regarding the CERA programs and the CERA programs do not contain

"' The City re-states its objection to the term “Approved Landlord” for the reasons
stated above and notes that Exhibit D to Plaintiff’s Second Amended Complaint
does not use the term “Approved Landlord.” In further answer, the City admits
that the household’s eligibility is based on such things as a tenant’s household
income, financial hardship and housing situation.

2
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any eligibility requirements for landlords; the programs were designed to benefit
Eligible Households, not landlords, and for this reason all of the eligibility
requirements of the programs apply to Eligible Households, not to landlords.

6. In response to paragraph 6, the City states that Exhibit H attached to
Plaintiff’s Second Amended Complaint speaks for itself. In further answer, the City
states that although some documents may describe the purpose of the Relief Acts as
also aiding landlords, this was only intended to be an incidental or indirect result of
providing assistance to Eligible Households, which is the primary purpose of the
Relief Acts, and most descriptions of the purpose of Acts do not mention assisting
landlords. For example, the United States Treasury Department’s summary of its

Emergency Rental Assistance Program (home.treasury.gov/policy-

1ssues/coronavirus/assistance-for-state-and-tribal-governments/emergency-rental-

assistance-program) states that CERA funding was intended “to assist eligible

households with financial assistance, provide housing stability services, and as
applicable, to cover the costs for other affordable rental housing and eviction
prevention activities.”

7. In response to paragraph 7, the City states that the document attached
as Exhibit I speaks for itself. In further answer, the City states that statements made

by state or local governments regarding the CERA programs cannot supplant the
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provisions of the Relief Acts themselves or statements made by the United States
Treasury Department, which administered the programs.

8. In response to paragraph 8, the City states that the Relief Acts were
designed to be implemented as quickly as was reasonably possible, and were
designed to provide significant discretion to state and local governments as to how
the relief programs would be structured and carried out. In further answer, the City
states that although the primary purpose of the Relief Acts was to protect Eligible
Households, this would in some cases provide an incidental or indirect benefit to
landlords (as well as utility companies, internet providers and others). In further
answer, the City objects to Plaintiff’s use of the term “Approved Landlords,”
because this term is not contained in the Relief Acts or any of the Treasury
Department’s guidelines regarding the CERA programs and the CERA programs do
not contain any eligibility requirements for landlords; the programs were designed
to benefit Eligible Households, not landlords, and for this reason all of the eligibility
requirements of the programs apply to Eligible Households, not to landlords.

9. The City admits the allegations contained in paragraph 9. In further
answer, the City states that although the CAA and ARPA had similar provisions,
their provisions also differed in significant ways.

10. Inresponse to paragraph 10, the City admits that under the Relief Acts,
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rental assistance funds were provided directly to states and local governments
(“Grantees”) for distribution for the benefit of Eligible Households, not to what

2> In further answer, the

Plaintiff improperly describes as “Approved Landlords.
City objects to Plaintiff’s use of the term “Approved Landlords,” because this term
is not contained in the Relief Acts or any of the Treasury Department’s guidelines
regarding the CERA programs and the CERA programs do not contain any eligibility
requirements for landlords; the programs were designed to benefit Eligible
Households, not landlords, and for this reason all of the eligibility requirements of
the programs apply to Eligible Households, not to landlords. In further answer, the
City admits that landlords renting to Eligible Households could apply on behalf of

Eligible Households for rental assistance relief under state and locally created

programs created to distribute these funds, if they obtained the tenants’ permission.

2 The City admits that tenants were able to directly apply for CERA funds, and that
regardless of whether tenants applied or a landlord applied on behalf of a tenant,
initial eligibility was based on the needs of the tenant. In further answer, the City
states that 15 U.S.C.§9058a(c)(2)(i)(1) speaks for itself. In further answer, the
City states that under ARPA, “ERA2 does not require grantees to seek the
cooperation of the landlord or utility provider before providing assistance directly
to the tenant.” See U.S. Department of Treasury Emergency Rental Assistance
Frequently Asked Questions, FAQ 12, most recently amended on March 5, 2024
(Exhibit A.)
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11.  Inresponse to paragraph 11, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts
or any of the Treasury Department’s guidelines regarding the CERA programs and
the CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that the Relief Act
speak for themselves. In further answer, the City states that “While rental
assistance programs under the initial Emergency Rental Assistance Plan — ERA1 —
required an offer of assistance to landlords before reaching out to renters, today the
Biden-Harris Administration has made clear that the new funds from the American
Rescue Plan (ERA2) can be used to provide assistance to renters first and

2

immediately.” See U.S. Department of Treasury Emergency Rental Assistance
Fact Sheet, dated May 7, 2021, attached as Exhibit B.)

12. Inresponse to paragraph 12, the City admits that the City was a Grantee
under ARPA, utilizing local HARAs to facilitate distribution of CERA funds under
ARPA to Eligible Households, not to what not what Plaintiff improperly describes

2

as “Approved Landlords.” In further answer, the City objects to Plaintiff’s use of

the term “Approved Landlords,” because this term is not contained in the Relief Acts
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or any of the Treasury Department’s guidelines regarding the CERA programs and
the CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords.

13. In response to the first sentence of paragraph 13, the City admits that
the HARAs involved here are the Wayne Metropolitan Community Action Agency
(“Wayne Metro”) and the United Community Housing Coalition (“UCHC”), but
denies that Wayne Metro and UCHC at all times acted as the agents and
representatives of the City in administering, distributing and withholding all CERA
funds. In further answer, the City states that the City had no control over the manner
in which funds under the CAA were distributed, because MSHDA distributed these
funds to the Homeless Action Network of Detroit (“HAND”), which forwarded them
to the HARAs. In response to the second sentence of paragraph 13, the City
objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not
contained in the Relief Acts or any of the Treasury Department’s guidelines

regarding the CERA programs and the CERA programs do not contain any eligibility

3 Another HARA who received CERA funds under ARPA from the City was The
Heat and Warmth Fund (“THAW”).
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requirements for landlords; the programs were designed to benefit Eligible
Households, not landlords, and for this reason all of the eligibility requirements of
the programs apply to Eligible Households, not to landlords. The City denies the
allegations contained in the second sentence of paragraph 13.

14. In response to the first sentence of paragraph 14, the City objects to
Plaintiff’s use of the term “Approved Landlords,” because this term is not contained
in the Relief Acts or any of the Treasury Department’s guidelines regarding the
CERA programs and the CERA programs do not contain any eligibility requirements
for landlords; the programs were designed to benefit Eligible Households, not
landlords, and for this reason all of the eligibility requirements of the programs apply
to Eligible Households, not to landlords. In further answer to the first sentence in
paragraph 14, the City states that it had no control over the manner in which funds
under the CAA were distributed, because MSHDA distributed these funds to the
Homeless Action Network of Detroit (“HAND”), which forwarded them to the
HARAs. In further answer, the City admits that instead of distributing the entire
amount of potential CERA funds under ARPA, the City’s HARAs applied additional
requirements that had to be met before 100% of the potential funds would be
released, but denies that these requirements were “self-servingly imposed,” unlawful

or arbitrary, because this is untrue. In further answer, the City denies that any
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CERA funds were “owed to” landlords at any time because this is untrue. The City
denies the allegations contained in the second sentence of paragraph 14 because they
are untrue.

15. In response to paragraph 15, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that the City had no
control over the manner in which funds under the CAA were distributed, because
MSHDA distributed these funds to the Homeless Action Network of Detroit
(“HAND”), which forwarded them to the HARAs. In further answer, the City
admits that the property being rented* (“the Rental Property”) had to receive either
(1) a Certificate of Compliance or (2) a rental registration certificate and an accepted
Certificate of Compliance Exception before 100% of the potential ARPA funds

would be released. In further answer, the City admits that these requirements were

* Although certificates of compliance, certificates of compliance exemptions or
rental registration certificates were sent to landlords, these were not personal in
nature or transferable, but applied only to the specific property at issue.

9
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imposed to protect the health and safety of tenants.

16. In response to paragraph 16, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that the City had no
control over the manner in which funds under the CAA were distributed, because
MSHDA distributed these funds to the Homeless Action Network of Detroit
(“HAND”), which forwarded them to the HARAs. In further answer, the City states
that if the Rental Property had not received either (1) a Certificate of Compliance or
(2) a rental registration certificate and an accepted Certificate of Compliance
Exception, the HARA distributed 80% of the potential ARPA funds to landlords on
behalf of the Eligible Households, and placed the remaining 20% into an escrow
account until the Rental Property received a Certificate of Compliance or a rental
registration certificate and an accepted Certificate of Compliance Exception.

17. In response to paragraph 17, the City objects to Plaintiff’s use of the

term “Approved Landlords,” because this term is not contained in the Relief Acts or

10
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any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that the City had no
control over the manner in which funds under the CAA were distributed, because
MSHDA distributed these funds to the Homeless Action Network of Detroit
(“HAND”), which forwarded them to the HARAs. In further answer, the City
admits that the requirement that the Rental Property have either a Certificate of
Compliance or a rental registration certificate and an accepted Certificate of
Compliance Exception before the remaining 20% of potential ARPA funds were
awarded and released is not contained in the Relief Acts or specifically mandated by
the federal government, but states that neither the Relief Acts nor the federal
government prohibit such conditions. In further answer, the City denies that the
20% Escrow requirement was “purely a City-imposed requirement,” because the
Michigan State Housing Development Authority (“MSHDA”) allowed Grantees
“administer the CERA program with additional rules to coincide with existing local
codes/ordinances,” and MSHDA’s CERA program conditions provided that if a

rental property did not meet minimal health and safety requirements, only up to 50%

11
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of potential CERA funds could be awarded and released. In further answer, the City
denies that the City’s requirements unlawfully deprived any landlords any CERA
funds that “rightfully belonged to” them because this is untrue.

18. In response to paragraph 18, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations contained
in this paragraph because they are untrue.

19. In response to paragraph 19, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies that any landlords

were “entitled to” full payment under the Relief Acts because this is untrue. In

12
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further answer, the City denies that the requirement that the remaining 20% of
potential ARPA funds would not be awarded and released unless the Rental Property
received either a Certificate of Compliance or a rental registration certificate and an
accepted Certificate of Compliance Exception was “elusive” or that the City could
not provide these even if landlords had timely applied for them because these
statements are untrue.

20. In response to paragraph 20, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations contained
in this paragraph because they are untrue.

21. In response to paragraph 21, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the

programs were designed to benefit Eligible Households, not landlords, and for this

13
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reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations contained
in this paragraph because they are untrue.
JURISDICTION AND VENUE

22. In response to paragraph 22, the City objects to Plaintiff’s use of the
term “Approved Landlord,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City admits, on information
and belief, that Plaintiff operated within the City during the relevant time period, and
was paid some CERA funds under the CAA on behalf of Eligible Households. In
further answer, the City admits that in this case, Plaintiff has requested to be named
as a class representative for all similarly situated persons and entities. The City
denies the remaining allegations contained in this paragraph because they are untrue.

23.  The City admits the allegations contained in paragraph 23.

24. In response to paragraph 24, the City admits that non-party Wayne

Metro is a Housing Assessment and Resource Agency (“HARA™) operating within

14
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the City of Detroit. The City objects to Plaintiff’s allegation that Wayne Metro is
operating “under the City’s control and/or direction” because this allegation is
unreasonably vague and ambiguous. In further answer, the City states that the City
had no control over the manner in which funds under the CAA were distributed,
because MSHDA distributed these funds to the Homeless Action Network of Detroit
(“HAND”), which forwarded them to the HARAs.

25.  Inresponse to paragraph 25, the City admits that non-party UCHC is
a Housing Assessment and Resource Agency (“HARA”) operating within the City
of Detroit. The City objects to Plaintiff’s allegation that UCHC is operating “under
the City’s control and/or direction” because this allegation is unreasonably vague
and ambiguous. In further answer, the City states that the City had no control over
the manner in which funds under the CAA were distributed, because MSHDA
distributed these funds to the Homeless Action Network of Detroit (“HAND”),
which forwarded them to the HARAs.

26. The City denies the allegations contained in paragraph 26 because they
are untrue.

27.  The City does not object to venue in this case.

GENERAL ALLEGATIONS

28.  The City admits the allegations contained in paragraph 28.

15
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29.  The City admits the allegations contained in paragraph 29.

30. The City admits the allegations contained in paragraph 30.

31. The City admits the allegations contained in paragraph 31.

32. The City admits the allegations contained in paragraph 32.

33. Inresponse to paragraph 33, the City denies that tenant assistance funds
were provided directly to states and local governments for distribution to “qualifying
landlords,” because the CERA program does not contain any eligibility requirements
for landlords; the program is designed to benefit tenants, not landlords, and all of the
eligibility requirements of the program apply to households or tenants, not to
landlords. In further answer, the City states that it was not a grantee of funds
distributed under the CAA. The City admits the remaining allegations contained in
this paragraph.

34. The City admits the allegations contained in paragraph 34.

35. The City admits the allegations contained in paragraph 35.

36. The City admits the allegations contained in paragraph 36.

37.  On information and belief, the City admits the allegations contained in
paragraph 37. In further answer, the City states, on information and belief, that all
of Plaintiffs CERA applications were processed under the CAA, which involved

funds provided from the U.S. Treasury to MSHDA to HAND to the HARASs, rather
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than under ARPA, which involved the City of Detroit’s CERA program and funds
provided from the U.S. Treasury to the City to the HARAs.

38.  The City lacks knowledge or information sufficient to form a belief as
to the truth of the allegations contained in paragraph 38, and therefore neither admits
nor denies such allegations, leaving Plaintiff to its proofs.

39. In response to paragraph 39, the City objects to Plaintiff’s use of the
term “Approved Landlord,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations contained
in this paragraph because they are untrue.

40. The City admits the allegations contained in paragraph 40, to the
extent that they apply to CERA funds forwarded by MSHDA to HAND or the
HARAs.

41. In response to paragraph 41, the City states that U.S. Department of
Treasury Frequently Asked Questions No. 44 speaks for itself.

42. In response to paragraph 42, the City states that U.S. Department of

17
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Treasury Frequently Asked Questions No. 44 speaks for itself. To the extent that
this paragraph alleges that Treasury FAQ prohibits the City from applying the
requirements of its CERA program, the City denies these allegations as untrue.

43.  The City denies the allegations contained in paragraph 43 because they
are untrue.

44. The City denies the allegations contained in paragraph 44 because they
are untrue.

45. The City denies the allegations contained in paragraph 45 because they
are untrue.

46. In response to paragraph 46, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies that landlords were
“entitled to” CERA funds, because this is untrue, and such funds were for the benefit
of eligible households or tenants. In further answer, the City denies that landlords

were “awarded” funds which were not paid to them because this is untrue. In
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further answer, the City states that the Detroit City Code requires that all residential
rental properties must be registered with the City, subject to periodic inspections for
code compliance, and that all such properties must obtain a Certificate of
Compliance in order to legally lease property and collect rent. In further answer,
the City states that 100% of potential CERA funds were not released unless the
Rental Property possessed a Certificate of Compliance or a rental registration
certificate and a Certificate of Compliance CERA Exception.

47.  In response to paragraph 47, the City objects to Plaintiff’s use of the
term “Approved Landlord,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies that it implemented
and oversaw the distribution of funds under the CAA, because the City was not a
grantee of such funds and had no control over the manner in which they were
distributed. In further answer, the City admits that the City’s implementation and
oversight of its CERA program relating to funds under ARPA included additional

requirements not expressly contained in the federal statute, which had to be met
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before HARAs would fully release all potential ARPA Funds to eligible Households.
The City denies the allegations contained in the second sentence of this paragraph
because they are untrue.

48. In response to paragraph 48, the City objects to the term “applicant
landlord,” because this term is misleading - the CERA program was designed for the
benefit of eligible households and tenants, not landlords, and although landlords
were in some cases permitted to file applications under the program, this was done
on behalf of Eligible Households and only with the approval of Eligible Households.
In further answer, the City admits that this paragraph states requirements necessary
before 100% of potential ARPA Funds would be awarded and released by the
HARA:s.

49. In response to the first sentence of paragraph 49, the City states that
MSHDA was not required to approve the City’s CERA program requirements
relating to ARPA, because the City received these funds directly from the United
States Treasury Department, rather than through MSHDA, but that MSHDA
approved the City’s CERA program requirements. In response to the second
sentence in this paragraph, the City admits that this accurately quotes from the
document attached as Exhibit C to Plaintiff’s Second Amended Complaint. The

City denies the allegations contained in the third sentence of paragraph 49 because
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they are untrue.

50. In response to paragraph 51, the City denies that Plaintiff was
“awarded” CERA funds that he was not paid, because this is untrue. In further
answer, the City lacks knowledge or information sufficient to form a belief as to the
truth of the allegations relating to the specific reasons funds were or were not
awarded and paid to Plaintiff on each of his applications submitted on behalf of any
of his tenants contained in paragraph 51, and therefore neither admits nor denies
such allegations, leaving Plaintiff to its proofs.

51.  The City lacks knowledge or information sufficient to form a belief as
to the truth of the allegations contained in paragraph 51, and therefore neither admits
nor denies such allegations, leaving Plaintiff to its proofs.

52. Inresponse to paragraph 52, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts
or any of the Treasury Department’s guidelines regarding the CERA programs and
the CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that 15 U.S.C.

§9058a(C)(1)(I) speaks for itself. In further answer, the City states that under
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ARPA, “ERA2 does not require grantees to seek the cooperation of the landlord or
utility provider before providing assistance directly to the tenant.” See U.S.
Department of Treasury Emergency Rental Assistance Frequently Asked
Questions, FAQ 12, most recently amended on March 5, 2024 (Exhibit A.)

53. In response to paragraph 53, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.

54. In response to paragraph 54, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible

Households, not to landlords. The City denies the remaining allegations in this
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paragraph because they are untrue.

55. In response to paragraph 53, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.’

56. In response to paragraph 56, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations in this

paragraph because they are untrue.®

> The City denies the allegations made in the footnote to this paragraph as untrue.

¢ The City lacks knowledge or information sufficient to form a belief as to the truth
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57.  The City denies the allegations contained in paragraph 57 because they

are untrue.
CLASS ALLEGATIONS

58. In response to paragraph 58, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City objects to Plaintiff’s use
of the term “their CERA funds,” because no landlord had a constitutionally-
protected property interest in any funds under the Relief Acts. In further answer,
the City states that Plaintiff’s Second Amended Complaint speaks for itself.

59. In response to paragraph 59, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the

CERA programs do not contain any eligibility requirements for landlords; the

of the allegations contained in the footnote to this paragraph, and therefore neither
admits nor denies such allegations, leaving Plaintiff to its proofs.
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programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City lacks knowledge or information sufficient
to form a belief as to the truth of the remaining allegations contained in this
paragraph, and therefore neither admits nor denies such allegations, leaving Plaintiff
to its proofs.

60. City denies the allegations contained in paragraph 60 because they are
untrue.

61. City denies the allegations contained in paragraph 61 because they are
untrue.

62. In response to paragraph 62, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords.  The City denies the remaining allegations contained
in this paragraph because they are untrue.

63. In response to paragraph 63, the City objects to Plaintiff’s use of the
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term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations contained
in this paragraph because they are untrue.

64. The City lacks knowledge or information sufficient to form a belief as
to the truth of the allegations contained in paragraph 64, and therefore neither admits
nor denies such allegations, leaving Plaintiff to its proofs.

65. The City denies the allegations contained in paragraph 65 because they
are untrue.

66. The City denies the allegations contained in paragraph 66 because they
are untrue.

67. The City lacks knowledge or information sufficient to form a belief as
to the truth of the allegations contained in paragraph 67, and therefore neither admits
nor denies such allegations, leaving Plaintiff to its proofs.

COUNTI
42 U.S.C. §1983

VIOLATION OF FIFTH AMENDMENT TAKINGS CLAUSE -
APPLICABLE TO CITY VIA THE FOURTEENTH AMENDMENT
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68. The City restates its answers to paragraphs 1 — 67.

69. Inresponse to paragraph 66, the City states that the Fifth and Fourteenth
Amendments to the U.S. Constitution, Webb's Fabulous Pharmacies, Inc. v
Beckwith, 449 U.S. 155, 160; 101 S Ct 446; 66 L Ed 2d 358 (1980) and K & K
Construction, Inc. v Dep't of Natural Resources, 456 Mich. 570,576 n 3; 575 NW2d
531 (1998), speak for themselves.

70.  In response to paragraph 70, the City states that Armstrong v. United
States, 364 U.S. 40, 49 (1960), speaks for itself.

71. In response to paragraph 71, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies that any landlords
have a cognizable property interest in CERA Funds under the Relief Acts because
this is untrue.

72. In response to paragraph 72, the City objects to Plaintiff’s use of the

term “Approved Landlords,” because this term is not contained in the Relief Acts or
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any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.

73. Inresponse to paragraph 73, the City states that Loretto v. Teleprompter
Manhattan CATV Corp., 458 U.S. 419, 73 L. Ed. 2d 868, 102 S. Ct. 3164 (1982)
speaks for itself.

74. Inresponse to paragraph 71, the City states that Brown v. Legal Found.
of Washington, 538 U.S. 216, 224, 235, 123 S. Ct. 1406, 155 L. Ed. 2d 376 (2003)
and Koontz v. St. Johns River Water Management District, 133 S.Ct. 2586,2596, 186
L.Ed.2d 697 (2013) speak for themselves.

75.  In response to paragraph 75, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this

reason all of the eligibility requirements of the programs apply to Eligible
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Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.

76. In response to paragraph 76 the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City admits that the HARAs
were delegated authority by the City to carry out the provisions of the City’s CERA
protocols in regard to funds the City forwarded to them under ARPA. The City
denies the remaining allegations in this paragraph because they are untrue.

77. In response to paragraph 77, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible

Households, not to landlords. The City denies the remaining allegations in this
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paragraph because they are untrue.

78.  The City denies the allegations contained in paragraph 78 because they
are untrue.

79.  In response to paragraph 79, the City states that Yearsley v. W.A. Ross
Constr. Co.,309 U.S. 18, 21-22, 84 L. Ed. 554, 60 S. Ct.413 (1940) speaks for itself.

80. In response to paragraph 80, the City denies that the HARAs were its
agents for all purposes in this matter, or that the City is legally responsible for all
actions taken by the HARAs. In further answer, the City states that Lion Raisins,
Inc. v United States, 416 F3d 1356, 1362-63 (CA Fed, 2005) and Yearsley v. W.A.
Ross Constr. Co., 309 U.S. 18, 21-22, 84 L. Ed. 554, 60 S. Ct.413 (1940) speak for
themselves.

81.  The City denies the allegations contained in paragraph 81 because they
are untrue.

82. In response to paragraph 79, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this

reason all of the eligibility requirements of the programs apply to Eligible
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Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.

83. In response to paragraph 83, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.

84. The City admits the allegations contained in paragraph 84.

85.  The City admits the allegations contained in paragraph 85.

86.  The City is unable to respond to paragraph 86, because Plaintiff has not
specifically identified the actions it alleges in this paragraph.

87. In response to paragraph 87, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the

programs were designed to benefit Eligible Households, not landlords, and for this
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reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.

88.  The City denies the allegations contained in paragraph 88 because they
are untrue.

89.  The City denies the allegations contained in paragraph 89 because they
are untrue.

90. In response to paragraph 90, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. The City denies the remaining allegations in this
paragraph because they are untrue.

COUNT 11
42 U.S.C. §1983
ILLEGAL EXACTION - DUE PROCESS VIOLATION OF THE RELIEF
ACTS APPLICABLE TO THE CITY VIA THE FOURTEENTH

AMENDMENT

91. The City restates its answers to paragraphs 1 — 90.
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92. Inresponse to paragraph 92, the City states that Maine v Thiboutot, 448
U.S. 1, 65 1.LEd.2d 555, 100 S.Ct. 2502 (1980) and Johnson v City of Detroit, 446
F.3d 614, 618 (6 Cir. 2006) speak for themselves.

93. Inresponse to paragraph 93, the City states that Piszel/ v. U.S., 121 Fed.
Cl. 793, 801(2015) (citation omitted), aff’d, 833 F.3d 1366 (Fed. Cir. 2016) and
Eastport Steamship Corp. v. U.S., 372 F.2d 1002, 178 Ct. Cl. 599, 605 (1967) speak
for themselves.

94. In response to paragraph 94, the City states that Aerolineas Argentinas
v. U.S., 77 F.3d 1564, 1572-73 (Fed. Cir. 1996) and Clapp v. U.S., 117 F.Supp.
576, 127 Ct. Cl. 505, 512 (1954) speak for themselves.

95. In response to paragraph 95, the City states that in enacting the Relief
Acts, Congress intended to “to assist eligible households with financial assistance,
provide housing stability services, and as applicable, to cover the costs for other
affordable rental housing and eviction prevention activities.” See United States
Treasury Department’s summary of its Emergency Rental Assistance Program

(home.treasury.gov/policy-issues/coronavirus/assistance-for-state-and-tribal-

governments/emergency-rental-assistance-program). In further answer, the City

states that Exhibits H, K and L to Plaintiff’s Second Amended Complaint speak for

themselves.
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96. In response to paragraph 96, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies the remaining
allegations contained in paragraph 96 because they are untrue. While 5 U.S.C.
§9058a(c)(2)(C)(1)(1) provided for payments to be made directly to landlords in
some instances, this was to reduce the tenants’ rental debt to landlords and prevent
the tenants from being evicted.

97. In response to paragraph 97, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that 5 U.S.C.

§9058a(c)(2)(C)(1)(1) speaks for itself.
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98. In response to paragraph 98, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies the remaining
allegations contained in this paragraph because they are untrue.

99.  The City denies the allegations contained in paragraph 99 because they
are untrue. In further answer, the City states that Exhibits H, C, E, and J speak for
themselves. In further answer, the City states that the U.S. Treasury specifically
recognized that Grantees were granted “flexibility to develop their rental assistance

2

program to suit the needs of their local community . . .” and that “Treasury
recognizes that programs vary according to their local circumstances[.]” See U.S.
Department of the Treasury, Emergency Rental Assistance Program, Promising
Practices, attached as Exhibit C. Also see United States Trustee Program
Informational Notice, Emergency Rental Assistance Programs, attached as Exhibit

D (“ERA programs can vary based on locale since flexibility is given to states to

develop programs that best suit the needs of their communities.”)
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100. In response to paragraph 100, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies the remaining
allegations contained in this paragraph because they are untrue.

101. The City denies the allegations contained in paragraph 101 because
they are untrue.

102. In response to paragraph 102, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies the remaining
allegations contained in this paragraph because they are untrue.

103. In response to paragraph 103, the City objects to Plaintiff’s use of the
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term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies the remaining
allegations contained in this paragraph because they are untrue.

104. In response to paragraph 104, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that 5 U.S.C.
§9058a(c)(2)(C)(1)(1) speaks for itself. In further answer, the City denies the
remaining allegations contained in this paragraph because they are untrue.

105. In response to paragraph 105, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or

any of the Treasury Department’s guidelines regarding the CERA programs and the
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CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City denies the remaining
allegations contained in this paragraph because they are untrue.

106. In response to paragraph 106, the City objects to Plaintiff’s use of the
term “Approved Landlords,” because this term is not contained in the Relief Acts or
any of the Treasury Department’s guidelines regarding the CERA programs and the
CERA programs do not contain any eligibility requirements for landlords; the
programs were designed to benefit Eligible Households, not landlords, and for this
reason all of the eligibility requirements of the programs apply to Eligible
Households, not to landlords. In further answer, the City states that Norman v United
States, 429 £.3d 1081, 1095 9Fed. Cir. 2005) speaks for itself. In further answer,
the City denies the remaining allegations contained in this paragraph because they
are untrue.

107. The City denies the allegations contained in paragraph 107 because
they are untrue.

108. The City denies the allegations contained in paragraph 108 because

they are untrue.
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To the extent that the City has failed to admit or deny any specific factual
allegation in its responses to paragraphs 1 to 108 of Plaintiff’s Second Amended
Complaint, such allegations are denied as untrue.

PRAYER FOR RELIEF

In response to Plaintiff’s Prayer for Relief, Defendant, the City of Detroit,
objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not
contained in the Relief Acts or any of the Treasury Department’s guidelines
regarding the CERA programs and the CERA programs do not contain any eligibility
requirements for landlords; the programs were designed to benefit Eligible
Households, not landlords, and for this reason all of the eligibility requirements of
the programs apply to Eligible Households, not to landlords.

In further answer, the City requests that this Honorable Court dismiss all
claims in this action with prejudice, award the City its costs and reasonable attorney

fees, and grant the City such additional relief as the Court deems appropriate.

AFFIRMATIVE DEFENSES
Defendant, the City of Detroit (“the City asserts the following Affirmative
Defenses to the claims made against it in Plaintiff’s Second Amended Complaint:

1. Plaintiff has failed to state claims upon which relief may be granted.
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2. Plaintiff lacks standing to assert claims under the City’s CERA
Program.

3. Plaintiff’s claims must be dismissed because the Relief Statutes do not
provide for a private cause of action, and the Court therefore lacks jurisdiction to
review Plaintiff’s claims.

4. Plaintiff has no vested right or constitutionally-protected property
interest in tenant assistance funds under the CERA programs.

5. Any claims alleging a violation of the Fifth Amendment must be
dismissed because the Fifth Amendment applies only to the federal government, not
municipalities.

6. Plaintiff’s claims for a taking of property must be dismissed because
Plaintiff has not shown that existing state law remedies are or would be inadequate.
7. Plaintiff was not deprived of any right, privilege or immunity or
property interest secured to him under the United States Constitution or the laws of

the United States. The City did not have or otherwise adopt any customs, policies
and/or procedures which caused or otherwise were the moving force behind any
constitutional violations alleged in Plaintiff’s Second Amended Complaint, nor did
any such alleged customs, policies and/or procedures originate from a decision

maker with final policy making authority. Further, Defendant City of Detroit did
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not ratify, accept and/otherwise condone any constitutional violations alleged in
Plaintiff’s Second Amended Complaint. Finally, the City of Detroit does not have
a widespread practice of constitutional violations and/or failure to take corrective
action regarding the same.

8. To the extent that Plaintiff has suffered any damages, such damages
were caused by his actions or inactions or by the actions or inactions of other third
parties.

0. Plaintiff (and all those in Plaintiff’s proposed Class) waived any right
to object to the conditions of the Detroit CERA program through the applications
submitted on its tenants’ behalf.

10.  Plaintiff (and all of those in Plaintiff’s proposed Class) waived any
right to object to the manner in which CERA funds were distributed to tenants or
himself or placed into escrow by voluntarily agreeing to the entry of consent
judgments entered in landlord-tenant cases filed against tenants in the 36th District
Court.

11.  Plaintiff (and all of those in Plaintiff’s proposed Class) waived the
right to object to the manner in which CERA funds were distributed to tenants or
himself or placed into escrow accounts by voluntarily agreeing to the distribution

of such funds in accordance with settlement statements and related documents
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prepared by the HARAs.

12.  Plaintiff (and others in Plaintiff’s proposed Class) waived any right to
object to the manner in which CERA funds were distributed to tenants or himself
or placed into escrow by settling these issues through settlement statements and
related addenda, consent orders for conditional dismissal and other words and
conduct.

13. In some individual cases, Plaintiff (and others in Plaintiff’s proposed
Class) may have been paid all of the potential CERA funds, and therefore would
have suffered no damages.

14.  The allegations in Plaintiff’s Second Amended Complaint are stated
in a manner which suggests that the City of Detroit received and was in control of
all funds disbursed from all sources to assist Detroit residents under all CERA
programs, which is inaccurate.

The City was not a grantee or direct recipient of CERA funds the U.S.
Department of Treasury disbursed under the Consolidated Appropriations Act
(“CAA”), commonly referred to as ERA-1 or ERAP-1 funds (Emergency
Rental Assistance Program). The Treasury Department disbursed ERA-1
funds to the State of Michigan. The State, through the Michigan State Housing

Development Authority (“MSHDA”), disbursed ERA-1 funds for the benefit of
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Detroit residents (and others) to the Homeless Action Network of Detroit
(“HAND™). HAND disbursed ERA-1 funds to the following Housing
Assessment and Resource Agencies (“HARAs”): (1) Wayne Metropolitan
Community Action Agency (“Wayne Metro”); United Community Housing
Coalition (“UCHC”); and (3) the Heat and Warmth Fund (“THAW”), which

were charged with administering the ERA-1 benefits to City of Detroit residents
and others under terms and conditions approved by MSHDA and HAND. The City
of Detroit itself never received these funds nor had direct control over them or the
manner in which they were disbursed.

The City of Detroit was a grantee or direct recipient of CERA funds later
disbursed by the U.S. Treasury under the American Rescue Plan Act
(“ARPA”), commonly referred to as ERA-2 or ERAP-2 funds. The City
forwarded the majority of these funds to the HARAs identified above for
distribution in accordance with the City’s CERA program guidelines.

The State of Michigan was also a grantee or direct recipient of ERA-2
funds disbursed under ARPA from the Treasury Department. The State of
Michigan, through MSHDA, again allocated these ERA-2 funds to benefit City of
Detroit residents (and others) by forwarding these to HAND, which forwarded

such funds to the HARASs identified above, which disbursed such funds in the same
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manner followed regarding ERA-1 funds. The City of Detroit did not receive
these ERA-2 funds or have direct control over them or the manner in which they

were disbursed.

It appears that all of the applications for CERA funding submitted by
Plaintiff on behalf of his tenants were processed under ERA 1 and all distributions
were made under ERA 1. Because the City never received, disbursed or
controlled any of these funds, Plaintiff cannot state a claim against the City in this
case, nor can the City be held liable and required to disgorge funds which it never
possessed or controlled.

The City reserves the right to add additional affirmative defenses to Plaintiff’s
claims as the existence of such defenses becomes known through the course of

discovery or otherwise.
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Respectfully submitted,

/S/ Eric B. Gaabo
Eric B. Gaabo
Gaabe(@detroitmi.gov
Veronica Ibrahim
Veronica.ibrahim@detroitmi.gov
City of Detroit Law Department
Attorneys for Defendant City of
Detroit
Coleman A. Young Municipal Center
2 Woodward Avenue, 5" Floor
Detroit, MI 48226

Dated: December 10, 2024 (313) 269-0297
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CERTIFICATE OF SERVICE
DEFENDANT CITY OF DETROIT’S ANSWER AND
AFFIRMATIVE DEFENSES TO PLAINTIFF’S SECOND AMENDED
CLASS ACTION COMPLAINT

I state that on December 10, 2024, I filed Defendant City of Detroit’s
Answer and Affirmative Defenses to Plaintiff’s Second Amended Class Action
Complaint electronically with the U.S. District Court for the Eastern District of
Michigan in this matter, which will forward this document to all counsel of record

through its e-filing system.

/S/ Eric B. Gaabo

Eric B. Gaabo
gaabe@detroitmi.gov

Veronica Ibrahim
Veronica.ibrahim@detroitmi.gov
Attorneys for Defendant City of
Detroit

Coleman A. Young Municipal Center
2 Woodward Avenue, 5" Floor
Detroit, MI 48226

(313) 269-0297

Dated: December 10, 2024
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A. U.S. Department of Treasury Emergency Rental Assistance Frequently
Asked Questions, FAQ 12, most recently amended on March 5, 2024

B. U.S. Department of Treasury Emergency Rental Assistance Fact Sheet,
dated May 7, 2021

C. U.S. Department of the Treasury, Emergency Rental Assistance Program,
Promising Practices

D. United States Trustee Program Informational Notice, Emergency Rental
Assistance Programs
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U.S. Department of the Treasury
Emergency Rental Assistance
Frequently Asked Questions

Revised March 5, 2024

The Department of the Treasury (Treasury) is providing these frequently asked questions (FAQs)
as guidance regarding the requirements of the Emergency Rental Assistance program (ERA1)
established by section 501 of Division N of the Consolidated Appropriations Act, 2021, Pub. L.
No. 116-260 (Dec. 27, 2020) and the Emergency Rental Assistance program (ERA2) established
by section 3201 of the American Rescue Plan Act of 2021, Pub. L. No. 117-2 (March 11, 2021).

These FAQs apply to both ERA1 and ERA?2, except where differences are specifically noted.
References in these FAQs to “the ERA” apply to both ERA1 and ERA2. These FAQs will be
supplemented by additional guidance.! Grantees must establish policies and procedures to govern
the implementation of their ERA programs consistent with the statutes and these FAQs. To the
extent that these FAQs do not provide specific guidance on a particular issue, a grantee should
establish its own policy or procedure that is consistent with the statutes and follow it consistently.
Additions and changes to FAQs are tracked in a change log.

1. Whois eligible to receive assistance under the Act and how should a grantee document
the eligibility of a household?

A grantee may only use the funds provided in the ERA to provide financial assistance and housing
stability services to eligible households. To be eligible, a household must be obligated to pay rent
on a residential dwelling and the grantee must determine that:

i. for ERAL:

a. one or more individuals within the household has qualified for unemployment
benefits or experienced a reduction in household income, incurred significant
costs, or experienced other financial hardship due, directly or indirectly, to the

"' On January 19, 2021, initial FAQs were released for ERA1. On February 22, 2021, the initial FAQs were revised to,
among other things, clarify program requirements and provide additional flexibility with respect to documenting the
eligibility of households. On March 16, 2021, FAQ 7 was revised to add rental security deposits as a permissible
relocation expense and clarify that application or screening fees are permissible rental fees and FAQs 26-28 were added.
On March 25, 2021, FAQ 29 was added. On May 7, 2021, these FAQs were revised to provide initial guidance for ERA2,
to clarify differences between ERA1 and ERA2, and to clarify how ERA should be used to promote housing stability for
eligible households. On June 24, 2021, these FAQs were revised to further clarify how to promote housing stability for
eligible households; specifically, FAQs 14, 23, 31, 33, and 35 were revised and FAQs 36-39 were added, in addition to
other non-substantive changes. On August 25, 2021, these FAQs were revised to provide further clarification on the use
of self-attestation and to describe methods of speeding payments to eligible households. Specifically, substantive
revisions were made to FAQs 3,4, 7, 11, and 38; FAQs 40-42 were added; and additional edits were made for clarity. On
July 6 2022, these FAQs were revised to provide further information regarding: the documentation and eligibility
requirements for housing stability services; program accessibility for protected classes; documentation requirements
related to bulk payments; the applicability of source-of-income discrimination laws; the permissibility of job and
employment requirements; and the remediation of payments made. On July 27, 2022, FAQ 46 was added to provide
grantees with information on obligating ERA2 funds to affordable housing and eviction prevention purposes. On May 10,
2023, FAQ 4 was revised in response to the expiration of the1 public health emergency.
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COVID-19 outbreak;

b. one or more individuals within the household can demonstrate a risk of
experiencing homelessness or housing instability; and

c. the household has a household income at or below 80 percent of area
median income.

1i. for ERA2:

a. one or more individuals within the household has qualified for
unemployment benefits or experienced a reduction in household
income, incurred significant costs, or experienced other financial
hardship during or due, directly or indirectly, to the coronavirus
pandemic;

b. one or more individuals within the household can demonstrate a risk of
experiencing homelessness or housing instability; and

the household is a low-income family (as such term is defined in section
3(b) of the United States Housing Act of 1937 (42 U.S.C. 1437a(b))).>

While there are some differences in eligibility between ERA1 and ERA2, the eligibility
requirements are very similar, and Treasury is seeking to implement ERA2 consistently with
ERAI, to the extent possible, to reduce administrative burdens for grantees.

The FAQs below describe the documentation requirements for each of these conditions of
eligibility. These requirements provide for various means of documentation so that grantees may
extend this emergency assistance to vulnerable populations without imposing undue
documentation burdens. As described below, given the challenges presented by the COVID-19
pandemic, grantees may be flexible as to the particular form of documentation they require,
including by permitting photocopies or digital photographs of documents, e-mails, or attestations
from employers, landlords, caseworkers, or others with knowledge of the household’s
circumstances. Treasury strongly encourages grantees to avoid establishing documentation
requirements that are likely to be barriers to participation for eligible households, including those
with irregular incomes such as those operating small businesses or gig workers whose income is
reported on Internal Revenue Service Form 1099. However, grantees must require all applications
for assistance to include an attestation from the applicant that all information included is correct
and complete.

When documenting eligibility for households to receive housing stability services without any

2 As of the date of these FAQs, the definition of “low-income families” in 42 U.S.C. 1437a(b) is “those families whose
incomes do not exceed 80 per centum of the median income for the area, as determined by the Secretary [of Housing and
Urban Development] with adjustments for smaller and larger families, except that the Secretary may establish income
ceilings higher or lower than 80 per centum of the median for the area on the basis of the Secretary’s findings that such
variations are necessary because of prevailing levels of construction costs or unusually high or low family incomes.”

2
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financial assistance, special considerations apply. The ERA1 statute specifies these services may be
provided only to “eligible households,” meaning the household must meet all ERAT1 eligibility
requirements. When housing stability services represent the only ERA1 assistance a household will
receive (i.e., no payments using ERA1 funds will be made either to the household, to the landlord, or
to a utility provider), grantees are encouraged to rely on a household’s self-attestations for purposes
of confirming eligibility. If all eligibility requirements are expressly addressed by the household’s
self-attestation, the grantee is not required to collect additional income documentation, past due
notices, or other eligibility-verification documents as described above or below. Further, the ERA2
statute does not restrict the provision of housing stability services to “eligible households.” As a
result, grantees are not required to document a household’s eligibility if the grantee provides the
household with no assistance other than housing stability services paid with ERA2 funds. However,
for both ERA1 and ERA2, a grantee must collect any demographic or other information from the
household needed to fulfill the grantee’s reporting obligations.

In all cases, grantees must document their policies and procedures for determining a household’s
eligibility to include policies and procedures for determining the prioritization of households in
compliance with the statute and maintain records of their determinations. Grantees must also have
controls in place to ensure compliance with their policies and procedures and prevent fraud.
Grantees must specify in their policies and procedures under what circumstances they will accept
written attestations from the applicant without further documentation to determine any aspect of
eligibility or the amount of assistance, and in such cases, grantees must have in place reasonable
validation or fraud-prevention procedures to prevent abuse.

2. How should applicants document that a member of the household has qualified for
unemployment benefits, experienced a reduction in income, incurred significant costs, or
experienced other financial hardship during or due to the COVID-19 outbreak?

A grantee must document that one or more members of the applicant’s household either (1)
qualified for unemployment benefits; or (ii) (a) for ERA1, experienced a reduction in household
income, incurred significant costs, or experienced other financial hardship due, directly or
indirectly, to the COVID-19 outbreak or (b) for ERA2, experienced a reduction in household
income, incurred significant costs, or experienced other financial hardship during or due, directly
or indirectly, to the coronavirus pandemic.? If the grantee is relying on clause (i) for this
determination, or if the grantee is relying on clause (ii) in ERA2, the grantee is permitted to rely on
either a written attestation signed by the applicant or other relevant documentation regarding the
household member’s qualification for unemployment benefits. If the grantee is relying on clause
(i1) for this determination in ERA1, the statute requires the grantee to obtain a written attestation
signed by the applicant that one or more members of the household meets this condition. While
grantees relying on clause (ii) in ERA1 must show financial hardship “due, directly or indirectly,
to” COVID-19, grantees in ERA2 are also permitted to rely on financial hardship “during” the
pandemic.

It may be difficult for some grantees to establish whether a financial hardship experienced during

3 Treasury is interpreting the two different statutory terms (“the COVID-19 outbreak” and “the coronavirus pandemic”)
as having the same meaning.
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the pandemic is due to the COVID-19 outbreak. Therefore, Treasury strongly encourages grantees
to rely on the self-certification of applicants with regard to whether their financial hardship meets

these statutory eligibility requirements. Further, because the standard in ERA2 is broader than the
standard in ERAL1, any applicant that self-certifies that it meets the standard in ERA1 should be
considered to meet the standard for purposes of ERA2.

3. How should a grantee determine that an individual within a household is at risk of
experiencing homelessness or housing instability?

The statutes establishing ERA1 and ERA2 both require that one or more individuals within the
household can demonstrate a risk of experiencing homelessness or housing instability. Such a
demonstration may include (i) a past due utility or rent notice or eviction notice, (ii) unsafe or
unhealthy living conditions (which may include overcrowding), or (iii) any other evidence of risk,
as determined by the grantee. Grantees may establish alternative criteria for determining whether a
household satisfies this requirement, and should adopt policies and procedures addressing how
they will determine the presence of unsafe or unhealthy living conditions and what evidence of risk
to accept in order to support their determination that a household satisfies this requirement. A
grantee may rely on an applicant’s self-certification identifying the applicable risk factor or
factors, without further documentation, if other documentation is not immediately available.

4. The statutes establishing ERA1 and ERA2 limit eligibility to households based on certain
income criteria. How is household income defined for purposes of the ERA? How will income
be documented and verified?

Definition of Income: With respect to each household applying for assistance, grantees may
choose between using the Department of Housing and Urban Development’s (HUD) definition of
“annual income” in 24 CFR 5.609* and using adjusted gross income as defined for purposes of
reporting under Internal Revenue Service Form 1040 series for individual federal annual income
tax purposes.

Definition of Area Median Income: For purposes of ERA1, the area median income for a
household is the same as the income limits for families published by the Department of Housing
and Urban Development (HUD) in accordance with 42 U.S.C. 1437a(b)(2), available under the
heading for “Access Individual Income Limits Areas” at
https://www.huduser.gov/portal/datasets/il.html.> When determining area median income with
respect to Tribal members, Tribal governments and TDHEs may rely on the methodology
authorized by HUD for the Indian Housing Block Grant Program as it pertains to households
residing in an Indian area comprising multiple counties (see HUD Office of Native American
Programs, Program Guidance No. 2021-01, June 22, 2021).

Methods for Income Determination: The statute establishing ERA1 provides that grantees may
determine income eligibility based on either (i) the household’s total income for calendar year
2020, or (i1) sufficient confirmation of the household’s monthly income at the time of application,

4 See https://www.ecfr.gov/cgi-bin/text-idx?rgn=div5&node=24:1.1.1.1.5#se24.1.5_1609.

3 Specifically, 80 percent of area median income is the same as the “low income limit” as published by HUD. For purposes
of prioritizing rental assistance as described in FAQ 22 below, 50 percent of area median income for the household is the
same as the “very low-income limit” for the relevant area.

4
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as determined by the Secretary of the Treasury (Secretary). If a grantee in ERA1 uses a
household’s monthly income to determine eligibility, the grantee should review the monthly
income information provided at the time of application and extrapolate over a 12-month period to
determine whether household income exceeds 80 percent of area median income. For example, if
the applicant provides income information for two months, the grantee should multiply it by six
to determine the annual amount. If a household qualifies based on monthly income, the grantee
must redetermine the household income eligibility every three months for the duration of
assistance.

For ERA2, if a grantee uses the same income determination methodology that it used in ERAT, it
is presumed to be in compliance with relevant program requirements; if a grantee chooses to use a
different methodology for ERA?2 than it used for ERA1, the methodology should be reasonable and
consistent with all applicable ERA2 requirements. In addition, if a household is a single family that
the grantee determined met the income requirement for eligibility under ERAT1, the grantee may
consider the household to be eligible under ERA2, unless the grantee becomes aware of any reason
the household does not meet the requirements for ERA2. Finally, if multiple families from the
same household receive funding under an ERA2 program, the grantee should ensure that there is
no duplication of the assistance provided.

Documentation of Income Determination: Grantees in ERA1 and ERA2 must have a reasonable
basis under the circumstances for determining income. A grantee may support its determination
with both a written attestation from the applicant as to household income and also documentation
available to the applicant, such as paystubs, W-2s or other wage statements, tax filings, bank
statements demonstrating regular income, or an attestation from an employer. In appropriate cases,
grantees may rely on an attestation from a caseworker or other professional with knowledge of a
household’s circumstances to certify that an applicant’s household income qualifies for assistance.

Alternatively, a grantee may rely on a written attestation without further documentation of
household income from the applicant under three approaches:

o Self-attestation Alone — Provided that a grantee’s policies and procedures permitted the
use of self-attestation alone to establish income as of May 11, 2023, the grantee may rely
on a self-attestation of household income without further verification if the applicant
confirms in their application or other document that they are unable to provide
documentation of their income. If a written attestation without further verification is relied
on to document the majority of the applicant’s income, the grantee must reassess the
household’s income every three months, by obtaining appropriate documentation or a new
self-attestation. Income attestations should specify the monthly or annual income claimed
by the household to ensure that the household meets the applicable ERA requirements and
to enable appropriate reporting. Under this approach, grantees are encouraged to
incorporate self-attestation to demonstrate income eligibility into their application form.
Similarly, grantees may rely on self-attestations to demonstrate applicants’ financial
hardship and risk of homelessness or housing instability as described above in FAQs 2 and
3 above. Thus, grantees may allow for self-attestation for income eligibility as specified
above and are encouraged to allow self-attestation to demonstrate applicants’ financial
hardship and risk of homelessness or housing instability as described above in FAQs 2 and
3.
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e Categorical Eligibility — If an applicant’s household income has been verified to be at or
below 80 percent of the area median income (for ERA1) or if an applicant’s household has
been verified as a low-income family as defined in section 3(b) of the United States
Housing Act of 1937 (42 U.S.C. 1437a(b)) (for ERA2) in connection with another local,
state, or federal government assistance program, grantees are permitted to rely on a
determination letter from the government agency that verified the applicant’s household
income or status as a low-income family, provided that the determination for such program
was made on or after January 1, 2020.

e Fact-specific proxy — A grantee may rely on a written attestation from the applicant as to
household income if the grantee also uses any reasonable fact-specific proxy for household
income, such as reliance on data regarding average incomes in the household’s geographic
area.

Grantees also have discretion to provide waivers or exceptions to this documentation requirement
to accommodate disabilities, extenuating circumstances related to the pandemic, or a lack of
technological access. In these cases, the grantee is still responsible for making the required
determination regarding the applicant’s household income and documenting that determination.
Treasury encourages grantees to partner with state unemployment departments or entities that
administer federal benefits with income requirements to assist with the verification process,
consistent with applicable law.

5. ERA funds may be used for rent and rental arrears. How should a grantee document
where an applicant resides and the amount of rent or rental arrears owed?

Grantees must obtain, if available, a current lease, signed by the applicant and the landlord or
sublessor, that identifies the unit where the applicant resides and establishes the rental payment
amount. If a household does not have a signed lease, documentation of residence may include
evidence of paying utilities for the residential unit, an attestation by a landlord who can be
identified as the verified owner or management agent of the unit, or other reasonable
documentation as determined by the grantee. In the absence of a signed lease, evidence of the
amount of a rental payment may include bank statements, check stubs, or other documentation that
reasonably establishes a pattern of paying rent, a written attestation by a landlord who can be
verified as the legitimate owner or management agent of the unit, or other reasonable
documentation as defined by the grantee in its policies and procedures.

Written Attestation: If an applicant is able to provide satisfactory evidence of residence but is
unable to present adequate documentation of the amount of the rental obligation, grantees may
accept a written attestation from the applicant to support the payment of assistance up to a monthly
maximum of 100 percent of the greater of the Fair Market Rent or the Small Area Fair Market
Rent for the area in which the applicant resides, as most recently determined by HUD and made
available at https://www.huduser.gov/portal/datasets/fmr.html. In this case, the applicant must also
attest that the household has not received, and does not anticipate receiving, another source of
public or private subsidy or assistance for the rental costs that are the subject of the attestation.
This limited payment is intended to provide the most vulnerable households the opportunity to
gather additional documentation of the amount of the rental obligation or to negotiate with
landlords in order to avoid eviction. The assistance described in this paragraph may only be

6
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provided for three months at a time, and a grantee must obtain evidence of rent owed consistent
with the above after three months in order to provide further assistance to such a household;
Treasury expects that in most cases the household would be able to provide documentation of the
amount of the rental obligation in any applications for further assistance.

6. ERA funds may be used for “utilities and home energy costs” and “utilities and home
energy costs arrears.” How are those terms defined and how should those costs be
documented?

Utilities and home energy costs are separately stated charges related to the occupancy of rental
property. Accordingly, utilities and home energy costs include separately stated electricity, gas,
water and sewer, trash removal, and energy costs, such as fuel oil. Payments to public utilities are
permitted.

All payments for utilities and home energy costs should be supported by a bill, invoice, or
evidence of payment to the provider of the utility or home energy service.

Utilities and home energy costs that are covered by the landlord will be treated as rent.

7. The statutes establishing ERA1 and ERA2 allow the funds to be used for certain “other
expenses,” as defined by the Secretary. What are some examples of these “other expenses”?

Under the statute establishing ERA1, funds used for “other expenses” must be related to housing
and “incurred due, directly or indirectly, to the novel coronavirus disease (COVID-19) outbreak.”
In contrast, the statute establishing ERA2 requires that “other expenses” be “related to housing”
but does not require that they be incurred due to the COVID-19 outbreak.

For both ERA1 and ERA2, other expenses related to housing include relocation expenses
(including prospective relocation expenses), such as rental security deposits, and rental fees, which
may include application or screening fees. It can also include reasonable accrued late fees (if not
included in rental or utility arrears), and Internet service provided to the rental unit. Internet service
provided to a residence is related to housing and is in many cases a vital service that allows renters
to engage in distance learning, telework, and telemedicine and obtain government services.
However, given that coverage of Internet would reduce the amount of funds available for rental
assistance, grantees should adopt policies that govern in what circumstances that they will
determine that covering this cost would be appropriate. In addition, rent or rental bonds, where a
tenant posts a bond with a court as a condition to obtaining a hearing, reopening an eviction action,
appealing an order of eviction, reinstating a lease, or otherwise avoiding an eviction order, may
also be considered an eligible expense.

All payments for housing-related expenses must be supported by documentary evidence such as a
bill, invoice, or evidence of payment to the provider of the service. If a housing-related expense is
included in a bundle or an invoice that is not itemized (for example, internet services bundled
together with telephone and cable television services) and obtaining an itemized invoice would be
unduly burdensome, grantees may establish and apply reasonable procedures for determining the
portion of the expense that is appropriate to be covered by ERA. As discussed in FAQ 26, under
certain circumstances, the cost of a hotel stay may also be covered as an “other expense.”

7
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8. Must a beneficiary of the rental assistance program have rental arrears?

No. The statutes establishing ERA1 and ERA2 permit the enrollment of households for only
prospective benefits. For ERA1, if an applicant has rental arrears, the grantee may not make
commitments for prospective rent payments unless it has also provided assistance to reduce the
rental arrears; this requirement does not apply to ERA2.

9. May a grantee provide assistance for arrears that have accrued before the date of
enactment of the statute?

Yes, but not for arrears accrued before March 13, 2020, the date of the emergency declaration
pursuant to section 501(b) of the Robert T. Stafford Disaster Relief and Emergency Assistance
Act, 42 U.S.C. 5191(b).

10. Is there a limit on how many months of financial assistance a tenant can receive?

Yes. In ERALI, an eligible household may receive up to twelve (12) months of assistance (plus an
additional three (3) months if necessary to ensure housing stability for the household, subject to the
availability of funds). The aggregate amount of financial assistance an eligible household may
receive under ERA2, when combined with financial assistance under ERA 1, must not exceed 18
months.

In ERA1, financial assistance for prospective rent payments is limited to three months based on
any application by or on behalf of the household, except that the household may receive assistance
for prospective rent payments for additional months (i) subject to the availability of remaining
funds currently allocated to the grantee, and (ii) based on a subsequent application for additional
assistance. In no case may an eligible household receive more than 18 months of assistance under
ERA1 and ERA2, combined.

11. Must a grantee pay for all of a household’s rental or utility arrears?

No. The full payment of arrears is allowed up to the limits established by the statutes, as described
in FAQ 10 above. A grantee may structure a program to provide less than full coverage of arrears.
Grantees are encouraged to consider whether payments of less than the full amount of arrears may
result in a significant disincentive for landlord participation in the ERA program. Moreover,
consistent with FAQ 32, grantees should consider methods for avoiding evictions for nonpayment
or utility cutoffs in cases where arrearages are paid only in part.

12. What outreach should be made by a grantee to a landlord or utility provider before
determining that the landlord or utility provider will not accept direct payment from the
grantee?

Treasury expects that in general, rental and utility assistance can be provided most effectively and
efficiently when the landlord or utility provider participates in the program. However, in cases
where a landlord or utility provider does not participate in the program, the only way to achieve
the statutory purpose is to provide assistance directly to the eligible household.
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In ERA1, grantees must make reasonable efforts to obtain the cooperation of landlords and utility
providers to accept payments from the ERA program. Outreach will be considered complete if (i) a
request for participation is sent in writing, by mail, to the landlord or utility provider, and the
addressee does not respond to the request within seven calendar days after mailing; (ii) the grantee
has made at least three attempts by phone, text, or e-mail over a five calendar-day period to request
the landlord or utility provider’s participation; or (iii) a landlord confirms in writing that the
landlord does not wish to participate. The final outreach attempt or notice to the landlord must be
documented. The cost of contacting landlords would be an eligible administrative cost.

ERAZ2 does not require grantees to seek the cooperation of the landlord or utility provider before
providing assistance directly to the tenant. However, if an ERA2 grantee chooses to seek the
cooperation of landlords or utility providers before providing assistance directly to tenants,
Treasury strongly encourages the grantee to apply the same ERA1 requirements as described
above.

13. Is there a requirement that the eligible household have been in its current rental home
when the public health emergency with respect to COVID-19 was declared?

No. There is no requirement regarding the length of tenure in the current unit.

14. What data should a grantee collect regarding households to which it provides rental
assistance in order to comply with Treasury’s reporting and recordkeeping requirements?

Treasury provided interim guidance to ERA1 grantees regarding reporting requirements covering
the period January through May 2021. The interim guidance required grantees to report limited
data elements for the first quarter of 2021, as well as monthly for April to August. A grantee’s
failure to submit required reports to Treasury on a timely basis may constitute a violation of the
ERA award terms.

Treasury has provided grantees with additional guidance regarding quarterly reporting
requirements. Grantees are required to submit reports in accordance with the additional guidance
beginning with the first quarter of 2021 for ERA1 and the second quarter of 2021 for ERA2, with
the first reports under the additional guidance being due in October 2021.

ERAL grantees will be required to submit monthly reports from September to December 2021,
which will be consistent with monthly reports that were previously required for April to August.

Treasury’s Office of Inspector General may require the collection of additional information in
order to fulfill its oversight and monitoring requirements.® Grantees under ERA1 must comply
with the requirement in section 501(g)(4) of Division N of the Consolidated Appropriations Act,
2021, to establish data privacy and security requirements for information they collect; grantees

® Note that this FAQ is not intended to address all reporting requirements that will apply to the ERA but rather to note
for grantees information that they should anticipate needing to collect from households with respect to the provision of
rental assistance.
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under ERA?2 are also encouraged to comply with those requirements.’

The assistance listing number assigned to the ERA is 21.023.

15. The statute establishing ERA1 requires that payments not be duplicative of any other
federally funded rental assistance provided to an eligible household. Are tenants of federally
subsidized housing, e.g., Low Income Housing Credit, Public Housing, or Indian Housing
Block Grant-assisted properties, eligible for the ERA?

An eligible household that occupies a federally subsidized residential or mixed-use property or
receives federal rental assistance may receive assistance in the ERA, provided that ERA1 funds are
not applied to costs that have been or will be reimbursed under any other federal assistance.
Grantees are required to comply with Title VI of the Civil Rights Act (which prohibits
discrimination on the ground of race, color, or national origin in programs or activities receiving
federal financial assistance) and Section 504 of the Rehabilitation Act of 1973 (which prohibits
discrimination because of disability in programs or activities receiving federal financial assistance),
and should evaluate whether their policies and practices regarding assistance to households that
occupy federally subsidized residential or mixed-use properties or receive federal rental assistance
comply with Title VI and Section 504. In addition, grantees are required to comply with the Fair
Housing Act, which prohibits discrimination in housing because of race, color, national origin, sex
(including gender identity and sexual orientation), religion, disability, and having, expecting,
adopting, or fostering a child under the age of 18. With respect to ERA2, grantees must not refuse
to provide assistance to households on the basis that they occupy such properties or receive such
assistance, due to the disproportionate effect such a refusal could have on populations intended to
receive assistance under the ERA and the potential for such a practice to violate applicable law,
including Title VI, Section 504, and the Fair Housing Act.

If an eligible household participates in a HUD-assisted rental program or lives in certain federally
assisted properties (e.g., using a Housing Choice Voucher, Public Housing, or Project-Based Rental
Assistance) and the tenant rent is adjusted according to changes in income, the renter household
may receive ERA1 assistance for the tenant-owed portion of rent or utilities that is not subsidized.
Grantees are encouraged to confirm that the participant has already reported any income loss or
financial hardship to the Public Housing Authority or property manager and completed an interim
re-examination before assistance is provided.

Treasury encourages grantees to enter into partnerships with owners of federally subsidized
housing to implement methods of meeting the statutory requirement to prioritize assistance to
households with income that does not exceed 50 percent of the area median income for the
household, or where one or more individuals within the household are unemployed as of the date
of the application for assistance and have not been employed for the 90-day period preceding such
date.

7 Specifically, the statute establishing ERA1 requires grantees to establish data privacy and security requirements for
certain information regarding applicants that (i) include appropriate measures to ensure that the privacy of the
individuals and households is protected; (ii) provide that the information, including any personally identifiable
information, is collected and used only for the purpose of submitting reports to Treasury; and (iii) provide
confidentiality protections for data collected about any individuals who are survivors of intimate partner violence,
sexual assault, or stalking.
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Pursuant to section 501(k)(3)(B) of Division N of the Consolidated Appropriations Act, 2021, and
2 CFR 200.403, when providing ERA1 assistance, the grantee must review the household’s
income and sources of assistance to confirm that the ERA1 assistance does not duplicate any other
assistance, including federal, state, or local assistance provided for the same costs.

Grantees may rely on an attestation from the applicant regarding non-duplication with other
government assistance in providing assistance to a household. Grantees with overlapping or
contiguous jurisdictions are particularly encouraged to coordinate and participate in joint
administrative solutions to meet this requirement. The requirement described in this paragraph
does not apply to ERA2; however, to maximize program efficacy, Treasury encourages grantees to
minimize the provision of duplicative assistance.

16. In ERA1, may a Tribe or Tribally Designated Housing Entity (TDHE) provide
assistance to Tribal members living outside Tribal lands?

Yes. Tribal members living outside Tribal lands may receive ERA1 funds from their Tribe or
TDHE, provided they are not already receiving ERA assistance from another Tribe or TDHE,
state, or local government.

17. In ERA1, may a Tribe or TDHE provide assistance to non-Tribal members living on
Tribal lands?

Yes. A Tribe or TDHE may provide ERA1 funds to non-Tribal members living on Tribal lands,
provided these individuals are not already receiving ERA assistance from another Tribe or TDHE,
state, or local government.

18. May a grantee provide assistance to households for which the grantee is the landlord?

Yes. A grantee may provide assistance to households for which the grantee is the landlord,
provided that the grantee complies with the all provisions of the statute establishing ERA1 or
ERA2, as applicable, the award terms, and applicable ERA guidance issued by Treasury, and that
no preferences (beyond the prioritization described in FAQ 22) are given to households that reside
in the grantee’s own properties.

19. May a grantee provide assistance to a renter household with respect to utility or energy
costs without also covering rent?

Yes. A grantee is not required to provide assistance with respect to rent in order to provide
assistance with respect to utility or energy costs. For ERA1, the limitations in section 501(c)(2)(B)
of Division N of the Consolidated Appropriations Act, 2021, limiting assistance for prospective
rent payments do not apply to the provision of utilities or home energy costs.

20. May a grantee provide ERA assistance to homeowners to cover their mortgage, utility,
or energy costs?

No. ERA assistance may be provided only to eligible households, which is defined by statute to
include only households that are obligated to pay rent on a residential dwelling. However,
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homeowners may be eligible for assistance under programs using funds under the Homeowner
Assistance Fund, which was established by Treasury under the American Rescue Plan Act of 2021.

21. May grantees administer ERA programs by using contractors, subrecipients, or
intergovernmental cooperation agreements?

Yes. Grantees may use ERA payments to make subawards to other entities, including non-profit
organizations and local governments, to administer ERA programs on behalf of the grantees.

The subrecipient monitoring and management requirements set forth in 2 CFR 200.331-333 will
apply to such entities. Grantees may also enter into contracts using ERA payments for goods or
services to implement ERA programs. Grantees must comply with the procurement standards set
forth in 2 CFR 200.317-327 in entering into such contracts. Grantees are encouraged to achieve
administrative efficiency and fiduciary responsibility by collaborating with other grantees in joint
administrative solutions to deploying ERA resources.

22. ERA requires a prioritization of assistance for households with incomes less than 50
percent of area median income or households with one or more individuals that have not
been employed for the 90-day period preceding the date of application. How should grantees
prioritize assistance?

Grantees should establish a preference system for assistance that prioritizes assistance to
households with incomes less than 50 percent area median income® and to households with one or
more members that have been unemployed for at least 90 days. Grantees should document the
preference system they plan to use and should inform all applicants about available preferences.

Treasury will require grantees to report to Treasury on the methods they have established to
implement this prioritization of assistance and to publicly post a description of their prioritization
methods, including on their program web page if one exists, by July 15, 2021.

23. ERA1 and ERAZ2 both allow for up to 10 percent of the funds received by a grantee to be
used for certain housing stability services. What are some examples of these services?

ERA1 and ERA2 have different requirements for housing stability services.

Under ERAL, these funds may be used to provide eligible households with case management and
other services related to the COVID-19 outbreak, as defined by the Secretary, intended to help
keep households stably housed.

Under ERA2, these services do not have to be related to the COVID-19 outbreak and the ERA2
statute does not restrict the provision of housing stability services to “eligible households.”

For purposes of ERA1 and ERA2, housing stability services include those that enable households
to maintain or obtain housing. Such services may include, among other things, eviction prevention
and eviction diversion programs; mediation between landlords and tenants; housing counseling;

8 For the definition of area median income, see FAQ 4 above. 12
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fair housing counseling; housing navigators or promotoras that help households access ERA
programs or find housing; case management related to housing stability; housing-related services
for survivors of domestic abuse or human trafficking; legal services or attorney’s fees related to
eviction proceedings and maintaining housing stability; and specialized services for individuals
with disabilities or seniors that support their ability to access or maintain housing. Grantees using
ERA funds for housing stability services must maintain records regarding such services and the
amount of funds provided to them.

24. Are grantees required to remit interest earned on ERA payments made by Treasury?

No. ERA payments made by Treasury to states, territories, and the District of Columbia are not
subject to the requirement of the Cash Management Improvement Act and Treasury’s
implementing regulations at 31 CFR part 205 to remit interest to Treasury. ERA payments made
by Treasury to local governments, Tribes, and TDHEs are not subject to the requirement of 2
CFR 200.305(b)(8)—(9) to maintain balances in an interest-bearing account and remit payments to
Treasury.

25. When may Treasury recoup ERA funds from a grantee?

Treasury may recoup ERA funds from a grantee if the grantee does not comply with the
applicable limitations on the use of those funds.

26. May rental assistance be provided to temporarily displaced households living in hotels
or motels?

Yes. The cost of a hotel or motel room occupied by an eligible household may be covered using
ERA assistance within the category of certain “other expenses related to housing” (as described in
FAQ 7) provided that:

1. the household has been temporarily or permanently displaced from its primary
residence or does not have a permanent residence elsewhere;

ii. the total months of assistance provided to the household do not exceed the applicable
time limit described in FAQ 10; and

iii. documentation of the hotel or motel stay is provided and the other applicable
requirements provided in the statute and these FAQs are met.

The cost of the hotel or motel stay would not include expenses incidental to the charge for the
room.

Grantees covering the cost of such stays must develop policies and procedures detailing under
what circumstances they would provide assistance to cover such stays. In doing so, grantees
should consider the cost effectiveness of offering assistance for this purpose as compared to
other uses. If a household is eligible for an existing program with narrower eligibility criteria
that can provide similar assistance for hotel or motel stays, such as the HUD Emergency
Solutions Grant program or FEMA Public Assistance, grantees should utilize such programs

13
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prior to providing similar assistance under the ERA program.

27. May a renter subject to a “rent-to-own” agreement with a landlord be eligible for ERA
assistance?

A grantee may provide financial assistance to households that are renting their residence under a
“rent-to-own” agreement, under which the renter has the option (or obligation) to purchase the
property at the end of the lease term, provided that a member of his or her household:

1. is not a signor or co-signor to the mortgage on the property;
ii. does not hold the deed or title to the property; and
iii. has not exercised the option to purchase.

Homeowners may be eligible for assistance under programs using funds under the Homeowner
Assistance Fund, which was established by Treasury under the American Rescue Plan Act of
2021.

28. Under what circumstances may households living in manufactured housing (mobile
homes) receive assistance?

Rental payments for either the manufactured home or the parcel of land the manufactured home
occupies are eligible for financial assistance under ERA programs. Households renting
manufactured housing or the parcel of land the manufactured home occupies may also receive
assistance for utilities and other expenses related to housing, as detailed in FAQ 7 above. This
principle also applies to mooring fees for water-based dwellings (houseboats).

29. What are the applicable limitations on administrative expenses?

Under ERAI, not more than 10 percent of the amount paid to a grantee may be used for
administrative costs attributable to providing financial assistance and housing stability services to
eligible households. Under ERA2, not more than 15 percent of the amount paid to a grantee may
be used for administrative costs attributable to providing financial assistance, housing stability
services, and other affordable rental housing and eviction prevention activities.

The revised award term for ERA1 issued by Treasury permits recipients to use funds provided to
cover both direct and indirect costs. A grantee may permit a subrecipient to incur more than 10 or
15 percent, as applicable, of the amount of the subaward issued to that subrecipient as long as the
total of all administrative costs incurred by the grantee and all subrecipients, whether as direct or
indirect costs, does not exceed 10 or 15 percent, as applicable, of the total amount of the award
provided to the grantee from Treasury.

Further, the revised award term for ERA1 no longer requires grantees to deduct administrative
costs charged to the award from the amount available for housing stability services. Rather, any
direct and indirect administrative costs in ERA1 or ERA2 must be allocated by the grantee to
either the provision of financial assistance or the provision of housing stability services. As
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required by the applicable statutes, not more than 10 percent of funds received by a grantee may be
used to provide eligible households with housing stability services (discussed in FAQ 23). To the
extent administrative costs are not readily allocable to one or the other of these categories, the
grantee may assume an allocation of the relevant costs of 90 percent to financial assistance and 10
percent to housing stability services.

Grantees may apply their negotiated indirect cost rate to the award, but only to the extent that the
total of the amount charged pursuant to that rate and the amount of direct costs charged to the
award does not exceed 10 percent of the amount of the award.

30. Should grantees provide tenants the option to apply directly for ERA assistance, rather
than only accepting applications for assistance from landlords and owners of dwellings?

For ERA1, Treasury strongly encourages grantees to provide an option for tenants to apply directly
for funding, rather than only accepting applications for assistance from landlords and owners of
dwellings. For ERA2, grantees are required to allow tenants to apply directly for assistance, even if
the landlord or owner chooses not to participate, consistent with the statutory requirement for the
funds to be used to provide financial assistance to eligible households.

See FAQ 12 for additional information on grantees providing assistance to landlords and tenants.

31. How should grantees ensure that recipients use ERA funds only for permissible
purposes?

Grantees should require recipients of funds under ERA programs, including tenants and landlords,
to commit in writing to use ERA assistance only for the intended purpose before issuing a
payment. Grantees are not required to obtain documentation evidencing the use of ERA program
funds by tenants and landlords. Grantees are expected to apply reasonable fraud- prevention
procedures and to investigate and address potential instances of fraud or the misuse of funds that
they become aware of.

There may be instances when a landlord refuses to accept a payment from a tenant who has
received assistance directly from a grantee for the purpose of paying the landlord. In these cases,
the grantee may allow the tenant to use the assistance for other eligible costs in accordance with the
terms of the grantee’s ERA programs.

32. Can grantees prohibit landlords from pursuing eviction for nonpayment of rent for
some period after receiving ERA assistance?

With respect to landlords that receive funds under an ERA program for prospective rent or for
rental arrearages, the grantee must prohibit the landlord from evicting the tenant for nonpayment of
rent with respect to the period covered by the assistance.

In addition, with respect to landlords that receive funds for rental arrears, to promote the purpose

of the program the grantee is encouraged to prohibit the landlord from evicting the tenant for
nonpayment of rent for some period of time, consistent with applicable law.
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In all cases, Treasury strongly encourages grantees to require landlords that receive funds under
the ERA, as a condition of receiving the funds, not to evict tenants for nonpayment of rent for 30
to 90 days longer than the period covered by the rental assistance.

33. How can grantees work with other grantees to make their ERA programs consistent?

Treasury encourages grantees with overlapping or contiguous jurisdictions to collaborate to
develop consistent or complementary terms of their ERA programs and to coordinate in their
communications with the public, to minimize potential confusion among tenants and landlords
regarding assistance. Treasury also encourages grantees to reduce burdens for entities seeking
assistance from multiple grantees across different jurisdictions, including utility providers and
landlords with properties in multiple jurisdictions.

34. Should a grantee require that a landlord initiate an eviction proceeding in order to apply
for assistance under an ERA program?

No.

35. How can ERA assistance be used to support an eligible household moving to a new
home?

ERA funds may be used to provide assistance to eligible households to cover prospective
relocation assistance, rent, and utility or home energy costs, including after an eviction. Treasury
encourages grantees to provide prospective support to help ensure housing stability. See FAQ 7
(regarding qualifying relocation expenses) and FAQ 10 (regarding time limits on assistance).

Before moving into a new residence, a tenant may not yet have a rental obligation, as required by
the statutes establishing ERA1 and ERA2. In those cases, Treasury encourages grantees to provide
otherwise eligible households with an official document specifying the amount of financial
assistance under ERA programs that the grantee will pay a landlord on behalf of the household
(such as for a security deposit or rent) if the landlord and the household enter into a qualifying lease
of at least six months. Such documentation may expire after a certain period, such as 60 to 120 days
after the issuance date. Treasury encourages grantees to work with providers of housing stability
services to help these households identify housing that meets their needs. For purposes of reporting
to Treasury, grantees may consider these commitments to be an obligation of funding until their
expiration.

36. What steps can ERA grantees take to prevent evictions for nonpayment of rent?

Treasury strongly encourages grantees to develop partnerships with courts in their jurisdiction that
adjudicate evictions for nonpayment of rent to help prevent evictions and develop eviction
diversion programs. For example, grantees should consider: (1) providing information to judges,
magistrates, court clerks, and other relevant court officials about the availability of assistance under
ERA programs and housing stability services; (2) working with eviction courts to provide
information about assistance under ERA programs to tenants and landlords as early in the
adjudication process as possible; and (3) engaging providers of legal services and other housing
stability services to assist households against which an eviction action for nonpayment of rent has
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been filed.
37. How can grantees promote access to assistance for all eligible households?

Grantees should address barriers that potentially eligible households may experience in accessing
ERA programs, including by providing program documents in multiple languages, by enabling
persons with disabilities to access the programs, and by conducting targeted outreach to populations
with disproportionately high levels of unemployment or housing instability or that are low income.

Grantees should also provide, either directly or through partner organizations, culturally and
linguistically relevant outreach and housing stability services to ensure access to assistance for all
eligible households.

In accordance with Title VI of the Civil Rights Act of 1964 (Title VI) ERA grantees must ensure
they provide meaningful access to their limited-English-proficiency (LEP) applicants and
beneficiaries of their federally assisted programs, services, and activities. Denial of an LEP_

person’s access to federally assisted programs,.services, and activities is.a form of national-origin
discrimination prohibited under Title VI and Treasury’s Title VI implementing regulations at 31

CFR Part 22. Meaningful access for an LEP person may entail providing language assistance
services, including oral interpretation and written translation where necessary, to ensure effective
communication regarding the ERA grantee’s programs, services, and activities. For more
information regarding reasonable steps to provide meaningful access for LEP persons, please go to
https://www.lep.gov and the ERA programs’ Promising Practices webpage at
[https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-tribal-
governments/emergency-rental-assistance-program/promising-practices/outreach]. See also
Treasury’s published LEP guidance at 70 FR 6067 (Feb. 4, 2005).

38. May grantees obtain information in bulk from utility providers and landlords with
multiple units regarding the eligibility of multiple tenants, or bundle assistance payments for
the benefit of multiple tenants in a single payment to a utility provider or landlord?

Data-sharing agreements between grantees and utility providers or landlords with multiple units
may reduce administrative burdens and enhance program integrity by providing information to
validate tenant-provided information. Therefore, grantees may establish prudent information-
sharing arrangements with utility providers and landlords for determining household eligibility.
Grantees may also establish reasonable procedures for combining the assistance provided for
multiple households into a single “bulk” payment made to a utility or landlord. Grantees should
ensure that any such arrangements (1) comply with applicable privacy requirements; (2) include
appropriate safeguards to ensure payments are made only for eligible households; and (3) are
documented in records satisfying the grantee’s reporting requirements, including, for example, the
amount of assistance paid for each household.”

In addition, to speed the delivery of assistance, grantees may adopt policies and procedures
enabling landlords and utility providers to receive assistance based on reasonable estimates of
arrears owed by multiple households, before their application and documentation requirements are
satisfied. Specifically, a grantee may provide for payments based on such estimates if (1) the
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landlord or utility provider certifies that its estimate is reasonable based on information available to
it at the time, (2) the grantee requires the landlord or utility provider to collect all required
documentation from the recipient household within six months, and (3) the landlord or utility
provider agrees in writing to return to the grantee any assistance the landlord or utility provider
receives that the household was ineligible for or for which the required documentation is not
received within six months. Grantees are encouraged to limit such payments to a portion of the
landlord’s or utility provider’s estimate (for example, 50 or 75 percent of the estimated amount) to
limit the risk of providing funds that are used for an ineligible purpose and subsequently must be
returned. If an estimated payment is subsequently found to have been used for an ineligible
household or an ineligible expense, or if the required documentation is not timely submitted, the
payment will be considered an ineligible use of ERA funds by the grantee.

In the case of a bulk utility payment made in accordance with this FAQ, a grantee may provide a
utility provider up to nine months from the time the bulk payment was made to satisfy all
documentation requirements if a moratorium preventing the shut-off of utilities was in effect in the
grantee’s jurisdiction for at least one of the six months following the payment.

39. If ERA program funds are used for a security deposit for a lease, to whom should the
landlord return the security deposit at the end of the lease?

Grantees should establish a policy with regard to the payment and disposition of security deposits,
which should include a reasonable limit on the amount of a security deposit to be paid using ERA
program funds. The amount of a security deposit should not exceed one month’s rent, except in
cases where a higher amount is reasonable and customary in the local housing market. The
treatment of security deposits is generally subject to applicable law and the rental agreement. In
order to mitigate risks associated with the use of ERA program funds for security deposits, grantees
should establish a minimum rental period, not less than four months, before a tenant is entitled to
receive a returned security deposit that was paid for with ERA funds. To the extent that the security
deposit is not returned to the tenant, it should be returned to the grantee.

40. May ERA assistance be used for rental or utility arrears after the tenant no longer
resides in the unit?

In order to remove barriers a household may face in accessing new housing, a grantee may, at the
tenant’s request, provide assistance for rental or utility arrears after an otherwise eligible tenant has
vacated a unit. In addition to not engaging in further collection efforts regarding the arrears that are
paid or related fees or expenses, as a condition to receiving payment, Treasury strongly encourages
grantees to require the landlord or utility provider to agree not to pursue any further collection
efforts against the household and ensure that any reports to credit agencies will confirm the
matter’s resolution. In addition, grantees may consider requiring the landlord or utility provider to
notify the tenant that payment has been received and that there will be no further collection efforts.

41. May a grantee provide additional payments to landlords that enter into leases with
eligible households experiencing circumstances that make it more difficult to secure rental
housing?

Grantees may use ERA funds to pay for an additional rental payment required by a landlord as a
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condition to entering into a lease with a “hard-to-house” household that would not qualify under the
landlord’s previously established, non-discriminatory, and lawful screening or occupancy policies.
“Hard-to-house” applicants are those who, during the preceding 12 months, suffered an eviction;
aged out of foster care or similar arrangements; were convicted of a criminal offense or released
from incarceration; or experienced homelessness. The additional payment must be documented in
the written lease agreement as additional rent and may not, in the aggregate, exceed one month’s
rent (excluding the additional payment). Grantees should establish reasonable safeguards to ensure
these additional rental payments do not incentivize landlords to adopt more stringent leasing
policies and are otherwise compliant with any rent or security deposit restrictions imposed by state
or local law.

42. May a grantee provide ERA funds to another entity for the purpose of making payments
more rapidly?

To speed the delivery of assistance, grantees may enter into a written agreement with a nonprofit
organization to establish a payment fund for the sole purpose of delivering assistance using ERA
funds while a household’s application remains in process. A grantee may use such a process if:

e The process is reserved for situations in which an expedited payment could reasonably be
viewed as necessary to prevent an eviction or loss of utility services that precludes
employing the grantee’s standard application and payment procedures on a timely basis.

e The nonprofit organization has the requisite financial capacity to manage the ERA funds,
such as being a certified community development financial institution.

e The nonprofit organization deposits and maintains the ERA funds in a separate account that
is not commingled with other funds.

e The grantee receives all required application and eligibility documentation within six
months.

e The nonprofit organization agrees in writing to return to the grantee any assistance that the
household was ineligible for or for which the required documentation is not received within
six months.

¢ Any funds not used by the nonprofit organization are ultimately returned to the grantee.

If a payment made by the nonprofit organization is subsequently found to have been used for an
ineligible household or an ineligible expense, or if the required application and eligibility
documentation are not timely submitted, the payment will be considered an ineligible use of ERA
funds by the grantee. Any administrative expenses attributable to a payment fund should be
considered in accordance with FAQ 29.

43. Arelandlords offered ERA payments subject to source-of-income protection laws?
A landlord’s failure to accept payments made using ERA funding might violate state or local

source-of-income protection laws, depending on the jurisdiction’s laws.

44. May ERA grantees impose additional eligibility criteria, including employment or job-
training requirements, as a condition of providing ERA assistance to households?
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The statutes that authorize the ERA1 and ERA2 programs provide specific criteria for establishing
a household’s eligibility. These eligibility requirements include financial hardship, risk of
homelessness or housing instability, qualifying income, and an obligation to pay rent. While the
statutes authorizing the ERA programs and Treasury’s policy guidance afford grantees discretion in
structuring their programs, grantees do not have the authority to augment the ERA eligibility
requirements by conditioning assistance on a tenant’s employment status, compliance with work
requirements, or acceptance of employment counseling, job-training, or other employment
services. To the extent that grantees would impose other eligibility criteria or would require tenants
to be employed, accept employment services, or comply with work requirements, such additional
requirements are not permissible.

45. If two grantees learn that they both provided rental or utility assistance to a household
intended to cover the same months’ expenses, is one grantee required to recover its assistance
payments from the household, landlord, or utility provider?

Grantees with overlapping or contiguous jurisdictions are encouraged coordinate to avoid
duplicating assistance. However, there may be cases in which a grantee discovers that a household
has received ERA assistance from multiple grantees intended to cover the same period of rent,
utilities, rental arrears, or utility arrears. In such cases, the grantee may decline to recover its
payment and instead recharacterize it as assistance covering a different period of eligible rental or
utility expenses, if:

e the grantee documents, in accordance with ERA records requirements, which expenses its
funds ultimately covered; and

e the grantee confirms that the household was eligible for all assistance it received, including
ensuring that the total number of months of financial assistance received by the household
does not exceed statutory limits, as described in FAQ 10.

For example, if a state grantee and a local grantee both provided assistance to the same household
intended to cover rental arrears arising from January and February, either the state grantee or the
local grantee could recharacterize its assistance as covering rental arrears arising from March and
April, if such grantee documents the rental arrears ultimately covered by its payment and confirms
that the household was eligible for assistance with respect to all four months of arrears.

46. What are eligible “other affordable rental housing and eviction prevention purposes”
under the statute establishing ERA2?

The statute establishing ERA2 provides that a grantee may use any of its ERA2 funds that are
unobligated on October 1, 2022, for “affordable rental housing and eviction prevention purposes, as
defined by the Secretary, serving very low-income families (as such term is defined in section 3(b)
of the United States Housing Act of 1937 (42 U.S.C. 1437a(b))).”® However, in accordance with

° As of the date of this FAQ, the definition of “very low-income families” in 42 U.S.C. 1437a(b) is “low-income families
whose incomes do not exceed 50 per centum of the median family income for the area, as determined by the Secretary [of
Housing and Urban Development] with adjustments for smaller and larger families, except that the Secretary may establish
income ceilings higher or lower than 50 per centum of the me%ian for the area on the basis of the Secretary’s findings that
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the ERA2 statute, prior to obligating any funds for such purposes, the grantee must have obligated
at least 75 percent of the total ERA2 funds allocated to it for financial assistance to eligible
households, eligible costs for housing stability services, and eligible administrative costs. These
requirements are described below. !

Eligible Uses of ERA2 Funds

Eligible Affordable Rental Housing Purposes. Eligible “affordable rental housing purposes” are
expenses'! for:

e the construction, rehabilitation, or preservation of affordable rental housing projects serving
very low-income families;

e the acquisition of real property for the purpose of constructing, rehabilitating, or
preserving affordable rental housing projects serving very low-income families;

e predevelopment activities that enable the construction, rehabilitation, or preservation of
affordable rental housing projects serving very low-income families, including
architectural and engineering design, planning, permitting, surveys, appraisals, and
environmental review associated with an eligible project; and

e the operation of affordable rental housing projects serving very low-income families that
were constructed, rehabilitated, or preserved using ERA2 funds.'?

For purposes of the definition above, affordable rental housing projects serve very low-income
families only if:

e the household income of occupants of units funded by ERA2 funds is limited to the
maximum income applicable to very low-income families, as such term is defined in section
3(b) of the United States Housing Act of 1937 (42 U.S.C. 1437a(b)); and

e such income limitation is imposed through a covenant, land use restriction agreement
(LURA), or other enforceable legal requirement for a period of at least 20 years.

In addition, to be considered an affordable rental housing purpose serving very low-income
families, an affordable rental housing project funded, in whole or in part, with ERA2 funds must

such variations are necessary because of unusually high or low family incomes.” All references to “very low-income
families” in this FAQ incorporate this definition. The Department of Housing and Urban Development annually updates its
calculations relevant to the definition of “very low-income families” at https://www.huduser.gov/portal/datasets/il.html.

10 Treasury’s reporting guidance will address the specific reporting and certification requirements associated with the

uses of ERA2 funds described in this FAQ.

' ERA2 award funds used for affordable rental housing and eviction prevention purposes will be subject to the applicable
requirements set forth in the Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards (Uniform Guidance), 2 CFR Part 200. Specifically, ERA2 grantees are required to comply with the applicable
procurement standards set forth in 2 CFR §§ 200.317 through 200.327 when procuring goods and services for these eligible
purposes, and the allowability of expenses related to affordable rental housing and eviction prevention purposes will be
subject to the Cost Principles set forth in 2 CFR Part 200, Subpart E.

12 Expenses for transitional housing (i.e., any dwelling that is intended to provide temporary housing to formerly homeless
persons for a period up to 24 months) or emergency shelters are not considered “affordable rental housing projects” and
therefore are not eligible “affordable rental housing purposes.é’ |
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conform to and meet the program regulations and other requirements of one or more of the types of
assistance listed below. In other words, uses of ERA2 funds for an affordable rental housing
purpose must be aligned with at least one of the following programs and must meet the

requirements of that program along with the other conditions specifically set forth in this FAQ: !

¢ Low-Income Housing Tax Credit (Treasury);

HOME Investment Partnerships Program (U.S. Department of Housing and Urban
Development (HUD));

HOME-ARP Program (HUD);

Housing Trust Fund Program (HUD);

Public Housing Capital Fund (HUD);

Indian Housing Block Grant Program (HUD);

Section 202 Supportive Housing for the Elderly (HUD);

Section 811 Supportive Housing for Persons with Disabilities (HUD);

Farm Labor Housing Direct Loans and Grants (U.S. Department of Agriculture (USDA));
Multifamily Preservation and Revitalization Program (USDA).

Eligible Eviction Prevention Purposes. Eligible “eviction prevention purposes” are defined in the
same manner as housing stability services under FAQ 23; however, services provided with funds
made available for eviction prevention purposes must serve very low-income families.

Cost Allocation. Grantees may use ERA2 funds as part of the financing for a mixed-income
housing project if the total financing made up of ERA2 award funds does not exceed the total
development costs attributable to affordable rental housing units serving very low-income
families.'* For example, if 25 percent of a project’s units will be reserved for very low-income
families and 20 percent of the total costs of all housing units in the project are attributable to such
reserved units, then ERA2 funds may be used to pay for up to 20 percent of the total development
costs.

Form of Provision of Funds and Time of Obligation. Grantees that use ERA2 funds for an eligible
affordable rental housing purpose may provide such funds in the form of loans (including no-
interest loans and deferred-payment loans), interest subsidies, grants, or other financial
arrangements. ERA2 funds may not be used to establish, provide financial support to, or invest in
revolving loan funds or other structured funds.

Under the ERA2 statute, grantees may obligate funds only until September 30, 2025, and all
obligations must be liquidated by the closeout date of the award in accordance with the Uniform

13 For purposes of determining whether any expenses constitute affordable rental housing purposes under ERA2, in the event
of a direct conflict between ERA2 requirements and requirements of a listed program to which a grantee will conform its
affordable rental housing project, ERA2 requirements will prevail with respect to any portion of the project funded by ERA2
funds. A direct conflict between program requirements occurs only when it is impossible to comply with the requirements
of ERA2 and of the other program. In contrast, if two sets of income or affordability-period requirements apply to the same
units, there is no direct conflict; grantees must satisfy both by applying the more stringent requirements.

14 The specific units within a mixed-income housing project subject to the applicable income limitation may vary over time
depending on operational needs, provided the units subject to the income limitation at any point do not materially differ
from units funded by ERA2 funds. ”
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Guidance, i.e., no later than 120 calendar days after September 30, 2025.'> ERA2 funds are
considered to be obligated upon the grantee’s approval'® of the loan, interest subsidy, grant, or
other financial arrangement, and such obligations are considered to be liquidated for the purpose
of award closeout upon the grantee’s disbursement of the ERA2 funds. Any proceeds or income
a grantee receives after September 30, 2025, from loans, interest subsidies, or other similar
financial arrangements made with ERA2 funds must be used for affordable rental housing
purposes or eviction prevention purposes in accordance with this FAQ.

Obligation of 75 Percent of Allocated Funds

Treasury will calculate the 75 percent obligation threshold as (i) the total amount of ERA2 funds
the grantee has obligated'” for financial assistance to eligible households, eligible costs for housing
stability services, and eligible administrative costs, divided by (ii) the grantee’s total ERA2
allocation, including any amounts reallocated to and excluding any amounts recaptured from the
grantee. For example, if a grantee voluntarily reallocated 50 percent of its total initial ERA2
allocation, and did not experience any other reallocation, it must obligate 75 percent of its post-
reallocation amount (or 37.5 percent of its initial ERA2 allocation) to use its remaining ERA2
funds for eligible affordable rental housing and eviction prevention purposes. If a grantee reaches
the 75 percent threshold after October 1, 2022, it may begin using ERA2 funds for eligible
affordable rental housing and eviction prevention purposes once it reaches the threshold.

Administrative Costs Attributable to Affordable Rental Housing and Eviction Prevention Purposes

The statute establishing ERA2 permits each grantee to use up to 15 percent of the total amount of
ERA2 funds paid to it for eligible administrative costs. Consistent with FAQ 29, any direct and
indirect administrative costs must be allocated by the grantee to the provision of financial
assistance, housing stability services, or other affordable rental housing and eviction prevention
purposes. Thus, a grantee’s administrative costs with respect to affordable rental housing and
eviction prevention purposes may be paid with ERA2 funds only in an amount up to 15 percent of
the grantee’s expenditures for these purposes.

15 See 2 CFR § 200.344.

16 Such approval occurs at the time of the execution of a written agreement or other legal instrument providing for the
disbursement of ERA2 funds.

17 To determine whether a grantee has obligated ERA2 funds, Treasury will rely on the criteria set forth in section II.A of
the ERA1 Reallocation Guidance originally published on October 4, 2021 and updated on March 30, 2022, available at
https://home.treasury.gov/system/files/136/Updated-ERA 1 -Rg%llocation—Guidance%Z03—30-%202022.pdf.
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U.S. Department of the Treasury
Emergency Rental Assistance
Fact Sheet
May 7, 2021

Fact Sheet: The Biden-Harris Administration Announces Enhanced Efforts to
Prevent Evictions and Provide Emergency Assistance to Renters

Even as the American economy continues its recovery from the devastating impact of the
pandemic, millions of Americans face deep rental debt and fear evictions and loss of basic
housing security. Countless middleclass landlords who rely on rental income to support their
families have also faced deep financial distress to the COVID-19 crisis. Nearly 7 million
Americans reported being behind on rent in the second half of April. More than 40 percent of
those renters worry that they could be evicted sometime in the next two months. Almost 12
million Americans lack confidence that they can make next month’s rent. Evictions can have
long-lasting consequences for families—potentially disrupting school, worsening health,
displacing neighborhood networks of support, and making it more difficult to find safe,
affordable housing in the future. COVID-19 has exacerbated an affordable housing crisis that
predated the pandemic and that has exacerbated deep disparities that threaten the strength of an
economic recovery that must work for everyone.

Today, the Biden-Harris Administration is announcing the allocation of the additional $21.6
billion under the American Rescue Plan for Emergency Rental Assistance — including $2.5
billion targeted to the highest-need areas, where job loss and high market costs have made it
especially difficult for low-income renters. Together with this additional financial support, the
Biden-Harris Administration is implementing additional, stronger guidance to spur more funds
getting to those renters most desperately in need of assistance to avoid evictions and secure
housing stability. This new guidance recognizes the need to deliver more funding directly to
renters to both prevent evictions and ensure those requiring new housing have the financial
support needed. These resources and guidance represent an all-of-government approach that
leverages authorities and agencies across the entire Administration, from the Treasury
Department to the Department of Housing and Urban Development to the White House
American Rescue Plan Implementation Team and Policy Councils. This infusion of additional
support will benefit both renters and landlords and make sure that the states and localities that
have moved quickly to address the housing affordability crises wrought by the public health
emergency and its negative economic impacts in their areas will continue to have the resources
they need to fully meet the challenge.

Nine Enhanced Policies to Directly Aid Renters, Prevent Evictions and Help Americans
Transition to Secure Housing: Today the Biden-Harris Administration is taking nine steps to
stress the importance of ensuring emergency rental assistance reaches the Americans who need it
most.
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1. Requires — for the First Time — Programs to Offer Assistance Directly to Renters if
Landlords Choose not to Participate. Today, the Treasury guidance makes clear that
emergency rental assistance provided by the American Rescue Plan (ERA2) must be
offered directly to renters when landlords do not accept payment. This will speed up
payments to Americans who are most in need. Many landlords are working with tenants
in good faith to secure aid and pay off rental debts. However, it is unacceptable to allow
Americans to suffer eviction or homelessness simply because some landlords are turning
down Federal aid on their behalf.

2. Cuts in Half the Wait for Assistance Offered to Renters When Landlords Do Not
Participate. In addition to requiring direct aid to tenants if a landlord refuses to
participate, Treasury is cutting in half the time to determine whether a landlord elects to
participate is being cut in half. Currently, where assistance is first offered to landlords,
programs must wait 14 days when reaching out by mail or 10 days when reaching out by
phone, text, or email before offering relief to a tenant directly. Those wait times will now
be cut in half, to 7 days and 5 days respectively.

3. Allows — For the First Time — Offers of Assistance Directly to Renters First. While
rental assistance programs under the initial Emergency Rental Assistance Plan — ERA1 —
required an offer of assistance to landlords before reaching out to renters, today the
Biden-Harris Administration has made clear that the new funds from the American
Rescue Plan (ERA2) can be used to provide assistance to renters first and immediately.

4. Encourages Financial Assistance to Support Renters Finding New Housing. While
the Biden-Harris Administration will continue to do everything in its power to spur the
use of Emergency Rental Assistance to keep people in their homes, the new guidance
recognizes that there may be increased need over the coming months for more hard-
pressed renters to find new housing. For Emergency Rental Assistance to meet its
housing security goals, the funds may need to be increasingly available to cover such
costs as moving expenses, security deposits, future rent, utilities, and the cost of a
transitional stay in a hotel or motel when a family has been displaced. The Treasury
guidance reinforces that each of these expenses should be considered eligible — and
encouraged — uses of emergency rental assistance.

5. Protects Renters from Eviction While Payments Are Being Made on Their Behalf.
Starting with today’s guidance, programs must prohibit the eviction of renters for
nonpayment in months for which they receive emergency rental assistance. While most
landlords are working to secure relief and help renters stay in place, Treasury strongly
encourages grantees to require that landlords not evict tenants for nonpayment of rent for
30 to 90 days longer than the period covered by the emergency rental assistance as a
condition of receiving payment.

6. Prohibits Grantees from Establishing Documentation Requirements that Would
Reduce Participation. Today’s guidance makes clear that “Treasury strongly encourages
grantees to avoid establishing documentation requirements that are likely to be barriers to
participation for eligible households,” matching the rules for the Homeowner Assistance
Fund, as suggested by many housing experts and advocates. Unnecessary documentation
requirements too often pose significant barriers to participation in the Emergency Rental
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Assistance program, preventing families that need assistance from being able to receive
it.

7. Reduces Burdensome Documentation by Allowing Programs to Verify Eligibility of
Low-Income Renters Based on Readily Available Information or “Proxies.” Instead
of documentation requirements that could prevent some of the most vulnerable renters
from completing applications and receiving assistance, programs will now be able to
verify the income eligibility of renters using any reasonable fact-specific proxy, such as
the average income in the neighborhood in which renters live.

8. Prohibits ERA2 Programs from Denying Assistance to Eligible Residents Solely
Because They Live in Federally Assisted Housing. As Treasury guidance states:
“Grantees are required to comply with Title VI of the Civil Rights Act and should
evaluate whether their policies and practices regarding assistance to households that
occupy federally subsidized residential or mixed-use properties or receive federal rental
assistance comply with Title VI. With respect to ERA2, grantees must not refuse to
provide assistance to households on the basis that they occupy such properties or receive
such assistance, due to the disproportionate effect such a refusal could have on
populations intended to receive assistance under the ERA and the potential for such a
practice to violate applicable law, including Title VI.” The guidance further encourages
grantees to partner with the owners of federally subsidized housing to ensure their
residents are reached.

9. Requires Programs to Document their Prioritization of Assistance to the Renters
Most in Need. Programs are required to prioritize assistance to low-income households
and those with members who have been unemployed for more than 90 days. To help
ensure that assistance is reaching those who most need it most — especially those with
incomes below 50 percent of the area median income — grantees will be required to report
how they will achieve the required prioritization of assistance.

I1. ADDITIONAL ALL-OF-GOVERNMENT EFFORTS TO PREVENT EVICTIONS
AND ENSURE HOUSING SECURITY:

In addition to this new funding and these new policies, there will be an ongoing all-of-
government response to address the COVID-driven housing crisis and keep renters in their
homes. The Administration will continue to aggressively support these emergency rental
assistance efforts—including growing and strengthening the capacity of grantees to rapidly
deploy these critical resources and target them to those most in need—in the weeks ahead.
Examples include:

e Deploying Joint HUD-Treasury Expert Response Teams: The Departments of
Housing and Urban Development (HUD) and Treasury are finalizing an Interagency
Agreement to send experts to some of the highest need areas to help states and localities
urgently scale-up programs. More immediately, HUD will provide technical assistance on
its programs to help grantees manage all their new CARES Act and American Rescue
Plan resources. Many HUD and ERA grantees are the same. Providing support through
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HUD programs will build capacity and solve challenges as they manage unprecedented
resources.

e Improving Access to Information about Emergency Rental Assistance: Treasury will
provide an online hub of links to local emergency rental assistance programs to make it
easier for renters and landlords to find programs in their area and will work with other
government agencies and private sector partners to increase awareness of ERA resources
among renters and landlords.

o Lifting up Best Practices: Treasury staff are actively engaging grantees to answer
questions and learn about best practices. Treasury will publish best practice highlights
that are speeding vulnerable renters’ access to these urgently needed resources.

e Hosting a White House-HUD-Treasury Roundtable to Encourage Philanthropic
Investment in Anti-Eviction Efforts: These agencies will jointly host a roundtable with
philanthropic leaders to explore how philanthropy can support communities’ distribution
of new federal funds for housing instability and homelessness, including how
philanthropy can enhance the underlying capacity of local partners to equitably distribute
these funds.

e Encouraging Additional Legal Services and Support to Hard Pressed Tenants: HUD
is developing a $20 million demonstration to provide legal assistance to low-income
tenants at risk of or subject to evictions. More information on this new program can be
found here.

e Providing Guidance to Operators of Assisted Housing: HUD is publishing toolkits,
hosting webinars, and amplifying its correspondence with public housing authorities and
other operators of assisted housing in an effort to promote eviction prevention strategies
and resources.

e Advancing the Nation's Understanding of Evictions in the Marketplace: HUD will
continue to build out a research agenda for helping the field better understand the
prevalence of evictions and the disparate impact they have on disadvantaged
communities. This includes assessing how the federal government could develop a
national database of evictions.

¢ Promoting Fair Housing Enforcement: HUD will continue to enforce fair housing
protections, prohibiting housing providers from acting to evict, harass, or treat tenants
differently because of tenants’ race, color, religion, sex (including sexual orientation and
gender identity), disability, familial status, or national origin. If tenants think they have
experienced discriminatory treatment, they can contact HUD's Office of Fair Housing
and Equal Opportunity at (800) 669-9777 (voice) or (800) 877-8339 (Relay). They may
also file discrimination complaints online at hud.gov/fair housing.
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U.S. DEPARTMENT OF THE TREASURY

EMERGENCY RENTAL ASSISTANCE PROGRAM

Allocations and Payments

Award terms

Guidance

Program & service design

Promising Practices
Partnerships
Outreach
Landlord Engagement
Eviction Diversion
Utilities
Adjusting Program Strategies
Making the Application Process Simple and User Friendly
Using Fact-Specific Proxies
Application Prioritization
Data-Driven
Commitment letters

Example forms
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Implementing Program Integrity Measures
Tenant Engagement

Housing Stability

Promote the program

Report fraud, waste, and abuse

Reporting

Renters and landlords

ERA Self-Service Resources

Looking for rental assistance?

Renters and landlords can find out what emergency rental assistance covers, how it

works, and who’s eligible on the interagency housing portal hosted by the Consumer
Financial Protection Bureau (CFPB).

Promising practices for ERA programs

The U.S. Department of the Treasury has made funding available to assist households that are
unable to pay rent or utilities. The funds are provided directly to states, U.S. territories, local
governments, and Indian tribes. As a result, these grantees across the United States have been
working hard to stand up their Emergency Rental Assistance (ERA) programs in order to address
the devastating impact of the COVID-19 pandemic on millions of American renters. Each ERA
grantee has some flexibility to develop their rental assistance program to suit the needs of their
local community, while complying with requirements outlined in their ERA financial assistance
agreement, the ERA statute, and Treasury’s guidance.

Treasury has engaged with ERA grantees across the country to identify program strategies that
promise to speed up program implementation, more efficiently deliver program benefits,
enhance program integrity, and improve tenant and landlord access to programs—particularly
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for vulnerable and harder to reach populations. As grantees across the country build program
infrastructure designed to meet the(specific needs of their communities, many have reported
that early successes have relied on leveraging local resources, data-driven operational analyses,
and incorporating continuous operational improvement strategies into their regular practices.

Specific promising practices include:

Last updated: 6/15/2023

e Partnerships in Program Implementation

e Culturally and Linguistically Competent Outreach

¢ Intentional Landlord Engagement

¢ Partnerships with Broader Eviction Diversion Programs
¢ Collaboration with Local Utility Companies

e Adjusting Program Strategies to Meet Local Needs

¢ Implementing Program Integrity Measures

e Making the Application Process Simple and User Friendly

¢ Using Fact-Specific Proxies to Simplify Documentation Requirements
e Automation Supporting Application Prioritization

e Data-Driven Program Strategies

e Using Commitment Letters to Assist Prospective Renters

e Housing Stability Services

¢ Intentional Tenant Engagement

Example self-attestation forms

View example self-attestation forms currently used by ERA grantees.
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Across the country, local grantee administrators are working hard to implement programs to
provide rental assistance to their constituents. While this is not an exhaustive list of promising
practices, these insights may be useful to ERA grantees as they build out programs to help
households maintain their housing, despite the financial uncertainty experienced during the
COVID-19 pandemic.

1(Treasury recognizes that programs vary according to local circumstances; these examples are intended to help programs
identify opportunities to enhance the effectiveness of their own programs but may not be universally applicable to all grantees.
The program information provided herein is intended solely to illuminate “promising practices” that grantees might consider
when developing their jurisdiction’s program policies and infrastructure. All such policy development must proceed in
accordance with the governing legal authorities and published policy guidance. Nothing herein should be construed as (i)
altering these requirements or (ii) confirming that any specific grantee’s program policies or administrative practices have been

fully reviewed and found compliant.
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UNITED STATES TRUSTEE PROGRAM INFORMATIONAL NOTICE

EMERGENCY RENTAL ASSISTANCE PROGRAMS

If you are a renter having trouble paying your rent or a landlord who has lost
rental income due to challenges presented by the COVID-19 pandemic, help may
be available. Through funding from the U.S. Department of the Treasury’s
Emergency Rental Assistance (ERA) program, there are a wide variety of state and
local programs that offer assistance—including financial assistance—to those who
are struggling to make ends meet.

Provided below are links to learn more about ERA programs in your local area,
including how they work and who is eligible, as well as other important
information to help you navigate these difficult times. ERA programs can vary
based on locale since flexibility is given to states to develop programs that best
suit the needs of their communities.

For more general information on assistance programes, visit:
https://www.consumerfinance.gov/coronavirus/mortgage-and-housing-

assistance/

For ERA program links in your local area, visit:
https://www.consumerfinance.gov/coronavirus/mortgage-and-housing-
assistance/renter-protections/find-help-with-rent-and-utilities/

To get answers to frequently asked questions, visit:

For Renters: https://www.consumerfinance.gov/coronavirus/mortgage-and-
housing-assistance/renter-protections/emergency-rental-assistance-for-renters/

For Landlords: https://www.consumerfinance.gov/coronavirus/mortgage-and-
housing-assistance/help-for-landlords/

To talk with a no-cost Department of Housing and Urban Development-approved
housing counselor who can help you understand your options, make an action
plan, and even help you apply for rental assistance, call (800) 569-4287 or visit
https://www.consumerfinance.gov/find-a-housing-counselor/.

September 2021
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	7.  In response to paragraph 7, the City states that the document attached as Exhibit I speaks for itself.  In further answer, the City states that statements made by state or local governments regarding the CERA programs cannot supplant the provision...
	8. In response to paragraph 8, the City states that the Relief Acts were designed to be implemented as quickly as was reasonably possible, and were designed to provide significant discretion to state and local governments as to how the relief programs...
	9. The City admits the allegations contained in paragraph 9.  In further answer, the City states that although the CAA and ARPA had similar provisions, their provisions also differed in significant ways.
	10. In response to paragraph 10, the City admits that under the Relief Acts, rental assistance funds were provided directly to states and local governments (“Grantees”) for distribution for the benefit of Eligible Households, not to what Plaintiff imp...
	12. In response to paragraph 12, the City admits that the City was a Grantee under ARPA, utilizing local HARAs to facilitate distribution of CERA funds under ARPA to Eligible Households, not to what not what Plaintiff improperly describes as “Approved...
	13. In response to the first sentence of paragraph 13, the City admits that the HARAs involved here are the Wayne Metropolitan Community Action Agency (“Wayne Metro”) and the United Community Housing Coalition (“UCHC”)2F , but denies that Wayne Metro ...
	14. In response to the first sentence of paragraph 14, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA progra...
	15. In response to paragraph 15, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	16. In response to paragraph 16, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	17. In response to paragraph 17, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	18. In response to paragraph 18, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	19. In response to paragraph 19, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	20. In response to paragraph 20, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	21. In response to paragraph 21, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	JURISDICTION AND VENUE
	22. In response to paragraph 22, the City objects to Plaintiff’s use of the term “Approved Landlord,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA program...
	23. The City admits the allegations contained in paragraph 23.
	24. In response to paragraph 24, the City admits that non-party Wayne Metro is a Housing Assessment and Resource Agency (“HARA”) operating within the City of Detroit.  The City objects to Plaintiff’s allegation that Wayne Metro is operating “under the...
	25.  In response to paragraph 25, the City admits that non-party UCHC is a Housing Assessment and Resource Agency (“HARA”) operating within the City of Detroit.  The City objects to Plaintiff’s allegation that UCHC is operating “under the City’s contr...
	26. The City denies the allegations contained in paragraph 26 because they are untrue.
	27. The City does not object to venue in this case.
	GENERAL ALLEGATIONS
	28. The City admits the allegations contained in paragraph 28.
	29. The City admits the allegations contained in paragraph 29.
	30. The City admits the allegations contained in paragraph 30.
	31. The City admits the allegations contained in paragraph 31.
	32. The City admits the allegations contained in paragraph 32.
	33. In response to paragraph 33, the City denies that tenant assistance funds were provided directly to states and local governments for distribution to “qualifying landlords,” because the CERA program does not contain any eligibility requirements for...
	34. The City admits the allegations contained in paragraph 34.
	35. The City admits the allegations contained in paragraph 35.
	36. The City admits the allegations contained in paragraph 36.
	37. On information and belief, the City admits the allegations contained in paragraph 37.  In further answer, the City states, on information and belief, that all of Plaintiffs CERA applications were processed under the CAA, which involved funds provi...
	38. The City lacks knowledge or information sufficient to form a belief as to the truth of the allegations contained in paragraph 38, and therefore neither admits nor denies such allegations, leaving Plaintiff to its proofs.
	39. In response to paragraph 39, the City objects to Plaintiff’s use of the term “Approved Landlord,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA program...
	40. The City admits the allegations contained in paragraph 40, to the extent that they apply to CERA funds forwarded by MSHDA to HAND or the HARAs.
	41. In response to paragraph 41, the City states that U.S. Department of Treasury Frequently Asked Questions No. 44 speaks for itself.
	42. In response to paragraph 42, the City states that U.S. Department of Treasury Frequently Asked Questions No. 44 speaks for itself.  To the extent that this paragraph alleges that Treasury FAQ prohibits the City from applying the requirements of it...
	43. The City denies the allegations contained in paragraph 43 because they are untrue.
	44. The City denies the allegations contained in paragraph 44 because they are untrue.
	45. The City denies the allegations contained in paragraph 45 because they are untrue.
	46. In response to paragraph 46, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	47. In response to paragraph 47, the City objects to Plaintiff’s use of the term “Approved Landlord,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA program...
	48. In response to paragraph 48, the City objects to the term “applicant landlord,” because this term is misleading - the CERA program was designed for the benefit of eligible households and tenants, not landlords, and although landlords were in some ...
	49. In response to the first sentence of paragraph 49, the City states that MSHDA was not required to approve the City’s CERA program requirements relating to ARPA, because the City received these funds directly from the United States Treasury Departm...
	50. In response to paragraph 51, the City denies that Plaintiff was “awarded” CERA funds that he was not paid, because this is untrue.  In further answer, the City lacks knowledge or information sufficient to form a belief as to the truth of the alleg...
	51. The City lacks knowledge or information sufficient to form a belief as to the truth of the allegations contained in paragraph 51, and therefore neither admits nor denies such allegations, leaving Plaintiff to its proofs.
	52. In response to paragraph 52, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	53. In response to paragraph 53, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	54. In response to paragraph 54, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	55. In response to paragraph 53, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	56. In response to paragraph 56, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	57. The City denies the allegations contained in paragraph 57 because they are untrue.
	CLASS ALLEGATIONS
	58. In response to paragraph 58, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	59. In response to paragraph 59, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	60. City denies the allegations contained in paragraph 60 because they are untrue.
	61. City denies the allegations contained in paragraph 61 because they are untrue.
	62. In response to paragraph 62, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	63. In response to paragraph 63, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	64. The City lacks knowledge or information sufficient to form a belief as to the truth of the allegations contained in paragraph 64, and therefore neither admits nor denies such allegations, leaving Plaintiff to its proofs.
	65. The City denies the allegations contained in paragraph 65 because they are untrue.
	66. The City denies the allegations contained in paragraph 66 because they are untrue.
	67. The City lacks knowledge or information sufficient to form a belief as to the truth of the allegations contained in paragraph 67, and therefore neither admits nor denies such allegations, leaving Plaintiff to its proofs.
	COUNT I
	42 U.S.C. §1983
	VIOLATION OF FIFTH AMENDMENT TAKINGS CLAUSE –
	APPLICABLE TO CITY VIA THE FOURTEENTH AMENDMENT
	68. The City restates its answers to paragraphs 1 – 67.
	69. In response to paragraph 66, the City states that the Fifth and Fourteenth Amendments to the U.S. Constitution, Webb's Fabulous Pharmacies, Inc. v Beckwith, 449 U.S. 155, 160; 101 S Ct 446; 66 L Ed 2d 358 (1980) and K & K Construction, Inc. v Dep'...
	70. In response to paragraph 70, the City states that Armstrong v. United States, 364 U.S. 40, 49 (1960), speaks for itself.
	71. In response to paragraph 71, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	72. In response to paragraph 72, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	73. In response to paragraph 73, the City states that Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 73 L. Ed. 2d 868, 102 S. Ct. 3164 (1982) speaks for itself.
	74. In response to paragraph 71, the City states that Brown v. Legal Found. of Washington, 538 U.S. 216, 224, 235, 123 S. Ct. 1406, 155 L. Ed. 2d 376 (2003) and Koontz v. St. Johns River Water Management District, 133 S.Ct. 2586,2596, 186 L.Ed.2d 697 ...
	75. In response to paragraph 75, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	76. In response to paragraph 76 the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA program...
	77. In response to paragraph 77, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	78. The City denies the allegations contained in paragraph 78 because they are untrue.
	79. In response to paragraph 79, the City states that Yearsley v. W.A. Ross Constr. Co., 309 U.S. 18, 21-22, 84 L. Ed. 554, 60 S. Ct.413 (1940) speaks for itself.
	80. In response to paragraph 80, the City denies that the HARAs were its agents for all purposes in this matter, or that the City is legally responsible for all actions taken by the HARAs.  In further answer, the City states that Lion Raisins, Inc. v ...
	81. The City denies the allegations contained in paragraph 81 because they are untrue.
	82. In response to paragraph 79, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	83. In response to paragraph 83, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	84. The City admits the allegations contained in paragraph 84.
	85. The City admits the allegations contained in paragraph 85.
	86. The City is unable to respond to paragraph 86, because Plaintiff has not specifically identified the actions it alleges in this paragraph.
	87. In response to paragraph 87, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	88. The City denies the allegations contained in paragraph 88 because they are untrue.
	89. The City denies the allegations contained in paragraph 89 because they are untrue.
	90. In response to paragraph 90, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	COUNT II
	42 U.S.C. §1983
	ILLEGAL EXACTION – DUE PROCESS VIOLATION OF THE RELIEF ACTS APPLICABLE TO THE CITY VIA THE FOURTEENTH AMENDMENT
	91. The City restates its answers to paragraphs 1 – 90.
	92. In response to paragraph 92, the City states that Maine v Thiboutot, 448 U.S. 1, 65 l.Ed.2d 555, 100 S.Ct. 2502 (1980) and Johnson v City of Detroit, 446 F.3d 614, 618 (6th Cir. 2006) speak for themselves.
	93. In response to paragraph 93, the City states that Piszel v. U.S., 121 Fed. Cl. 793, 801(2015) (citation omitted), aff’d, 833 F.3d 1366 (Fed. Cir. 2016) and Eastport Steamship Corp. v. U.S., 372 F.2d 1002, 178 Ct. Cl. 599, 605 (1967) speak for them...
	94. In response to paragraph 94, the City states that Aerolineas Argentinas v. U.S., 77 F.3d 1564, 1572-73 (Fed. Cir. 1996) and Clapp v. U.S., 117 F.Supp. 576, 127 Ct. Cl. 505, 512 (1954) speak for themselves.
	95. In response to paragraph 95, the City states that in enacting the Relief Acts, Congress intended to “to assist eligible households with financial assistance, provide housing stability services, and as applicable, to cover the costs for other affor...
	96. In response to paragraph 96, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	97. In response to paragraph 97, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	98. In response to paragraph 98, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA progra...
	99. The City denies the allegations contained in paragraph 99 because they are untrue.  In further answer, the City states that Exhibits H, C, E, and J speak for themselves.  In further answer, the City states that the U.S. Treasury specifically recog...
	100. In response to paragraph 100, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA prog...
	101. The City denies the allegations contained in paragraph 101 because they are untrue.
	102. In response to paragraph 102, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA prog...
	103. In response to paragraph 103, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA prog...
	104. In response to paragraph 104, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA prog...
	105. In response to paragraph 105, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA prog...
	106. In response to paragraph 106, the City objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding the CERA programs and the CERA prog...
	107. The City denies the allegations contained in paragraph 107 because they are untrue.
	108. The City denies the allegations contained in paragraph 108 because they are untrue.
	To the extent that the City has failed to admit or deny any specific factual allegation in its responses to paragraphs 1 to 108 of Plaintiff’s Second Amended Complaint, such allegations are denied as untrue.
	PRAYER FOR RELIEF
	In response to Plaintiff’s Prayer for Relief, Defendant, the City of Detroit, objects to Plaintiff’s use of the term “Approved Landlords,” because this term is not contained in the Relief Acts or any of the Treasury Department’s guidelines regarding ...
	In further answer, the City requests that this Honorable Court dismiss all claims in this action with prejudice, award the City its costs and reasonable attorney fees, and grant the City such additional relief as the Court deems appropriate.
	AFFIRMATIVE DEFENSES
	7. Plaintiff was not deprived of any right, privilege or immunity or property interest secured to him under the United States Constitution or the laws of the United States. The City did not have or otherwise adopt any customs, policies and/or procedur...
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	Wolf - Treasury CERA FAQs (updated 3-5-24)
	U.S. Department of the Treasury Emergency Rental Assistance Frequently Asked Questions
	1. Who is eligible to receive assistance under the Act and how should a grantee document the eligibility of a household?
	2. How should applicants document that a member of the household has qualified for unemployment benefits, experienced a reduction in income, incurred significant costs, or experienced other financial hardship during or due to the COVID-19 outbreak?
	3. How should a grantee determine that an individual within a household is at risk of experiencing homelessness or housing instability?
	4. The statutes establishing ERA1 and ERA2 limit eligibility to households based on certain income criteria. How is household income defined for purposes of the ERA? How will income be documented and verified?
	5. ERA funds may be used for rent and rental arrears. How should a grantee document where an applicant resides and the amount of rent or rental arrears owed?
	6. ERA funds may be used for “utilities and home energy costs” and “utilities and home energy costs arrears.” How are those terms defined and how should those costs be documented?
	7. The statutes establishing ERA1 and ERA2 allow the funds to be used for certain “other expenses,” as defined by the Secretary. What are some examples of these “other expenses”?
	8. Must a beneficiary of the rental assistance program have rental arrears?
	9. May a grantee provide assistance for arrears that have accrued before the date of enactment of the statute?
	10. Is there a limit on how many months of financial assistance a tenant can receive?
	11. Must a grantee pay for all of a household’s rental or utility arrears?
	12. What outreach should be made by a grantee to a landlord or utility provider before determining that the landlord or utility provider will not accept direct payment from the grantee?
	13. Is there a requirement that the eligible household have been in its current rental home when the public health emergency with respect to COVID-19 was declared?
	14. What data should a grantee collect regarding households to which it provides rental assistance in order to comply with Treasury’s reporting and recordkeeping requirements?
	15. The statute establishing ERA1 requires that payments not be duplicative of any other federally funded rental assistance provided to an eligible household. Are tenants of federally subsidized housing, e.g., Low Income Housing Credit, Public Housing...
	16. In ERA1, may a Tribe or Tribally Designated Housing Entity (TDHE) provide assistance to Tribal members living outside Tribal lands?
	17. In ERA1, may a Tribe or TDHE provide assistance to non-Tribal members living on Tribal lands?
	18. May a grantee provide assistance to households for which the grantee is the landlord?
	19. May a grantee provide assistance to a renter household with respect to utility or energy costs without also covering rent?
	20. May a grantee provide ERA assistance to homeowners to cover their mortgage, utility, or energy costs?
	21. May grantees administer ERA programs by using contractors, subrecipients, or intergovernmental cooperation agreements?
	22. ERA requires a prioritization of assistance for households with incomes less than 50 percent of area median income or households with one or more individuals that have not been employed for the 90-day period preceding the date of application. How ...
	23. ERA1 and ERA2 both allow for up to 10 percent of the funds received by a grantee to be used for certain housing stability services. What are some examples of these services?
	24. Are grantees required to remit interest earned on ERA payments made by Treasury?
	25. When may Treasury recoup ERA funds from a grantee?
	26. May rental assistance be provided to temporarily displaced households living in hotels or motels?
	27. May a renter subject to a “rent-to-own” agreement with a landlord be eligible for ERA assistance?
	28. Under what circumstances may households living in manufactured housing (mobile homes) receive assistance?
	29. What are the applicable limitations on administrative expenses?
	30. Should grantees provide tenants the option to apply directly for ERA assistance, rather than only accepting applications for assistance from landlords and owners of dwellings?
	31. How should grantees ensure that recipients use ERA funds only for permissible purposes?
	32. Can grantees prohibit landlords from pursuing eviction for nonpayment of rent for some period after receiving ERA assistance?
	33. How can grantees work with other grantees to make their ERA programs consistent?
	34. Should a grantee require that a landlord initiate an eviction proceeding in order to apply for assistance under an ERA program?
	35. How can ERA assistance be used to support an eligible household moving to a new home?
	36. What steps can ERA grantees take to prevent evictions for nonpayment of rent?
	37. How can grantees promote access to assistance for all eligible households?
	38. May grantees obtain information in bulk from utility providers and landlords with multiple units regarding the eligibility of multiple tenants, or bundle assistance payments for the benefit of multiple tenants in a single payment to a utility prov...
	39. If ERA program funds are used for a security deposit for a lease, to whom should the landlord return the security deposit at the end of the lease?
	40. May ERA assistance be used for rental or utility arrears after the tenant no longer resides in the unit?
	41. May a grantee provide additional payments to landlords that enter into leases with eligible households experiencing circumstances that make it more difficult to secure rental housing?
	42. May a grantee provide ERA funds to another entity for the purpose of making payments more rapidly?
	43. Are landlords offered ERA payments subject to source-of-income protection laws?
	44. May ERA grantees impose additional eligibility criteria, including employment or job- training requirements, as a condition of providing ERA assistance to households?
	45. If two grantees learn that they both provided rental or utility assistance to a household intended to cover the same months’ expenses, is one grantee required to recover its assistance payments from the household, landlord, or utility provider?
	46. What are eligible “other affordable rental housing and eviction prevention purposes”
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