
 

 

UNITED STATES DISTRICT COURT  
IN THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

LAURENCE WOLF, d/b/a  
LAURENCE WOLF PROPERTIES, individually, 
and on behalf of a class of similarly-situated 
persons and entities,       
        Case No. 2:23-cv-11645   
 Plaintiff,       Hon. Brandy R. McMillion   
        Magistrate Kimberly G. Altman 
v.           
      
CITY OF DETROIT,         
a municipal corporation, 
         

Defendant.       
 

PLAINTIFF’S RENEWED MOTION FOR  
PARTIAL SUMMARY JUDGMENT PURSUANT TO  

FED. R. Civ. P 56 ON THE ISSUE OF OBSTACLE PREEMPTION 

Plaintiff Laurence Wolf (“Plaintiff”), by his attorneys, Kickham Hanley P.C. 

hereby moves the Court for partial summary judgment as a matter of law on the issue 

of obstacle preemption.  

For the reasons discussed more fully in the accompanying brief in support of 

this motion, Plaintiff requests that this Court find as a matter of law that Defendant  

City of Detroit’s (the “City”) practice of imposing additional restrictive requirements 

upon Approved Landlords (as defined in Plaintiff’s First and Second Amended 

Complaints) prior to the City allowing payment in full of federal emergency rental 

assistance relief funds that the Approved Landlords both qualified for and were 
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awarded was preempted by Federal law. Specifically, the City’s imposing additional and 

more restrictive requirements upon Approved Landlords is preempted by the plain 

language and legislative intent of the Consolidated Appropriations Act (“CARES” Act) 

and the American Rescue Plan Act (the “Relief Acts”), and therefore, because they are 

preempted, the City’s additional restrictive requirements were unlawful.   

Plaintiff requests that the Court specifically hold that the City’s requirement that 

an Approved Landlord first obtain a Certificate of Compliance (or exception to same) 

prior to receiving all awarded emergency rental assistance relief funding is preempted 

by the plain language and expressly stated objectives of the Relief Acts.   

In support of this motion, Plaintiff relies upon and incorporates the facts and 

law stated in the brief filed in support of this motion.   

As certified in the brief in support of this motion, pursuant to L.R. 7.1(a) the 

Parties have made a good faith effort to resolve the dispute presented in this Motion 

and have been unable to do so.   

    /s/ Jamie Warrow    

Jamie Warrow 
Kickham Hanley PLLC 
32121 Woodward Avenue, Suite 300 
Royal Oak, Michigan 48073 
(248) 544-1500 
jwarrow@kickhamhanley.com 
P61521 
Counsel for Plaintiff and the Putative Class 

 

Date: December 3, 2024 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 3, 2024, I served Plaintiff’s Renewed Motion 

for Partial Summary Judgment pursuant to F.R.Civ.P 56 on the Issue of Obstacle 

Preemption and the Brief in Support on all counsel of record using the Court’s 

electronic filing system.     

       /s/ Jamie Warrow  
       Jamie Warrow 
 

 

4904-9555-4051, v. 1 

Case 2:23-cv-11645-BRM-KGA   ECF No. 50, PageID.1675   Filed 12/03/24   Page 3 of 44



 

 

UNITED STATES DISTRICT COURT  
IN THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

LAURENCE WOLF, d/b/a  
LAURENCE WOLF PROPERTIES, individually, 
and on behalf of a class of similarly-situated 
persons and entities,       
        Case No. 2:23-cv-11645   
 Plaintiff,       Hon. Brandy R. McMillion   
        Magistrate Kimberly G. Altman 
v.           
      
CITY OF DETROIT,         
a municipal corporation, 
         

Defendant.    
 

BRIEF IN SUPPORT OF PLAINTIFF’S RENEWED MOTION FOR  
PARTIAL SUMMARY JUDGMENT PURSUANT TO  

FED. R. Civ. P 56 ON THE ISSUE OF OBSTACLE PREEMPTION 
 

  

Case 2:23-cv-11645-BRM-KGA   ECF No. 50, PageID.1676   Filed 12/03/24   Page 4 of 44



 

ii 
 

TABLE OF CONTENTS 

 

STATEMENT OF ISSUES PRESENTED .................................................................... III 

STATEMENT OF MOST CONTROLLING AUTHORITY ..................................... IV 

INDEX OF AUTHORITIES ............................................................................................ IV 

INDEX OF EXHIBITS ................................................................................................... VII 

STATEMENT OF CONCURRENCE PURSUANT TO L.R. 7.1(A) ........................ IX 

I. INTRODUCTION ......................................................................................................... 1 

II. STATEMENT OF MATERIAL FACTS .......................................................................... 6 

III. ARGUMENT .............................................................................................................. 16 

A. Standard of Review ................................................................................................ 16 

B. The Supremacy Clause & Preemption Generally ............................................... 17 

C. Obstacle Preemption ............................................................................................. 18 

D. The “Full Purposes and Objectives” of the Relief Acts. ................................... 21 

1. Congress’ Stated Legislative Purpose of the Relief Acts................................ 21 

2. The Plain Language of the Relief Acts ............................................................. 23 

3. Context for the Relief Acts. ............................................................................... 25 

E. The City’s Additional Conditions Are Preempted By The Express Language 
and Purpose of the Relief Acts. ............................................................................ 26 

F. The City’s Practice Is Preempted Because It Impermissibly Places Local 
Restrictions On The Receipt Of Federal Benefits. ............................................ 28 

PRAYER FOR RELIEF ..................................................................................................... 30 

 

  

Case 2:23-cv-11645-BRM-KGA   ECF No. 50, PageID.1677   Filed 12/03/24   Page 5 of 44



 

iii 
 

STATEMENT OF ISSUES PRESENTED 

1. The City of Detroit required landlords who applied for emergency rental relief 

pursuant to 15 USCS § 9058a and 15 USCS § 9058c (hereinafter, the “Relief 

Acts”) and were subsequently approved for payment of emergency rental relief 

funds under the Relief Acts to first obtain a City-required Certificate of 

Compliance (or exception to same) prior to receiving the full amount of awarded 

and duly owed emergency rental relief funds under the federal Relief Acts.   

Do the federal Relief Acts preempt the City of Detroit’s additional 

condition requiring a Certificate of Compliance (or exception to same) under the 

doctrine of obstacle preemption? 

Plaintiff states: Yes. 

Defendant will state: No.  

The Court should state: Yes. 

2. Should the Court grant Plaintiff’s request for partial summary judgment on the 

issue of obstacle preemption and expressly find that the plain language of, 

legislative intent of, and relief provided pursuant to the Relief Acts preempts the 

City of Detroit from requiring a Certificate of Compliance under the doctrine of 

obstacle preemption? 

Plaintiff states: Yes. 

Defendant will state: No.  

The Court should state: Yes.  
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STATEMENT OF CONCURRENCE PURSUANT TO L.R. 7.1(A) 

On both September 26, 2024 and October 4, 2024 the parties’ counsel conferred 

in good faith and in a meaningful manner regarding this motion. The conferences were 

held via telephone. Plaintiff’s counsel was able to reasonably explain the nature of the 

motion, the legal basis for the motion, and the nature of the relief sought. On 

November 27, 2024, Plaintiff again emailed the City’s counsel regarding this motion. 

Plaintiff requested but did not obtain concurrence in the relief sought. 

/s/ Jamie Warrow   
       Jamie Warrow 
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I. INTRODUCTION 

This is a class action brought by and on behalf of residential landlords in the City 

of Detroit (the “City”) challenging the City’s unconstitutional practice of withholding, 

and/or requiring two Housing Assessment and Resource Agencies (“HARAs”) to 

withhold, a percentage of Covid emergency rental assistance funds (“CERA” funds) 

provided through federally-funded rental assistance programs—specifically, the 

Consolidated Appropriations Act (“CARES” Act) and the American Rescue Plan Act 

(hereinafter, the “Relief Acts”).1  The Relief Acts were designed to keep tenants in their 

homes “while facilitating prompt payment to landlords” during the pandemic 

lockdown—ensuring by their express language that rent payments were made directly 

to landlords whose tenants demonstrated eligibility for CERA payments (the 

“Approved Landlords”).2  See e.g. 15 USCS § 9058a(c)(2)(C), Exhibit A hereto; Exhibit 

B, Executive Order No. 2020-134, p. 2 (emphasis added).3   

 
1   Exhibit C, Grant A. Driessen, Maggie McCarty & Libby Perl, Cong. Rsch. Serv., 
R46688, Pandemic Relief: The Emergency Rental Assistance Program 1-2 (2023) (Congress 
created a $25 billion Emergency Rental Assistance (ERA) program in the Consolidated 
Appropriations Act, 2021 (Division N of P.L. 116-260). A second round of ERA 
funding—$21.55 billion was included in Section 3201 of the American Rescue Plan Act 
of 2021 (P.L. 117-2)).  
2  Landlord eligibility for CERA funding was based on their tenant’s needs. To 
become an “Approved Landlord” under the Relief Acts, a tenant’s household income, 
financial hardship and housing situation was considered See Exhibit J hereto, p. 2.  
3   With regard to the exhibits/evidence relied upon by Plaintiff in support of this 
motion, the Court may take judicial notice of adjudicative facts that are not subject to 
reasonable dispute because they are either generally known within the court’s territorial 
jurisdiction or can be accurately and readily determined from sources whose accuracy 
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The undisputed and expressly stated purpose for the Relief Acts was to “protect 

vulnerable tenants and landlords” and “to aid the struggling landlords and renters 

most at risk for eviction.” See Exhibit E, Biden Administration “Fact Sheet” dated 

August 25, 2021 (emphasis added).  Here, the Biden Administration clearly emphasized 

the need for accelerated, rapid rental assistance—explicitly stating that “no state or 

locality should delay distributing resources that have been provided by Congress to 

meet families’ critical need and prevent the tragedy of unnecessary eviction.” Id. 

(Emphasis added).   

Indeed, the City admits that the CERA Funds provided under the Relief Acts 

were both (a) “designed to help landlords and tenants” and (b) were to be paid 

directly to landlords. See Exhibit F hereto (emphasis added). Thus, it cannot be 

reasonably disputed that distribution of the CERA Funds under the Relief Acts was 

intended to be implemented quickly, without obstruction by state or local government, 

and that CERA Funds were designed to both protect eligible households from eviction 

 

cannot reasonably be questioned. Fed. R. Evid. 201(a)-(b). A court may take judicial 
notice at any stage in the proceedings, including when ruling on summary judgment 
motions. Fed. R. Evid. 201(d); Grason Elec. Co. v. Sacramento Municipal Utility Dist., 571 
F.Supp. 1504, 1521 (D.C. Cal. 1983).  

The court may take judicial notice of a government website and may consider 
matters of which it takes judicial notice on a motion for summary judgment. Coleman v. 
Dretke, 409 F.3d 665, 667 (5th Cir. 2005)(per curiam) (taking judicial notice of Texas 
agency’s website).  Moreover, courts routinely take judicial notice of “[p]ublic records 
and government documents available from reliable sources on the Internet[.]” Gerritsen 
v. Warner Bros. Entm’t Inc., 112 F. Supp. 3d 1011, 1033 (C.D. Cal. 2015). 
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and benefit Approved Landlords by securing rent payments owed by tenants that were 

financially harmed by the pandemic lockdown.  

But that is not what the City did.  

Incredibly, despite the urgency of the Federal Government’s dictate that “no 

state or locality should delay distributing resources,” the City used Congress’ emergency 

rental relief program as an opportunity to enforce the City’s unsuccessful “Certificate 

of Compliance” program that it has been trying to bolster since at least 2018.4  Thus, 

instead of simply heeding the federal mandate to expedite distribution of CERA Funds 

“to aid struggling landlords and renters” the City did the exact opposite—exploiting its 

control over the CERA Funds to coerce Approved Landlords into compliance with 

additional City requirements that were wholly untethered to the Relief Acts’ stated 

objectives.  

Here, unlike other Grantees in Michigan and across the U.S., the City’s 

implementation and oversight of the CERA program baked-in obstructive conditions 

not required by the federal statute—but which had to be met before the City would 

permit a HARA to fully release all of the federally-granted CERA Funds awarded to an 

Approved Landlord.  Specifically, the City required Approved Landlords to first obtain 

 
4  See Exhibit Q, MacDonald, Christine, “Detroit Landlords Ignoring Rental 
Inspection Rules, City Says” Detroit News August 6, 2018 (documenting the City’s 
struggles to get local landlords to follow through with obtaining a certificate of 
compliance only six months after the City launched a campaign to inspect all rentals 
(Link to Article)). 
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a Certificate of Compliance (“CoC”, or exception to same) prior to all awarded CERA 

Funds being distributed. If the Approved Landlord did not have a CoC, then the City 

mandated that the HARA escrow 20% of the Approved Landlord’s awarded CERA 

Funds until a CoC (or exception) was somehow obtained by the Approved Landlord.   

Leaving aside the fact that obtaining a CoC was within the sole control of the 

City and that it was a virtually impossible requirement to achieve even under 

nonemergency circumstances,5 the City’s actions in foisting this requirement upon 

Approved Landlords as a precondition to obtaining the full amount of awarded 

emergency relief funds—funds that Congress intended to be distributed without 

delay—clearly shows that the City impeded the stated objective of the Relief Acts. In 

doing so, the City deprived Approved Landlords of full payment of emergency relief 

funds awarded to, and owed to, these landlords under the Relief Acts.  Simply, the City-

imposed CoC requirement was an unconstitutional obstacle to achievement of the 

express objective of the Relief Acts—to quickly disseminate the Relief Funds.  

 
5  Data from the City’s Open Data Portal demonstrates that as of September 19, 
2023, only approximately 10% of residential rental properties have obtained a CoC. 
See: https://data.detroitmi.gov/datasets/detroitmi::residential-certificates-of-compliance/explore, 
(website snapshot Exhibit G hereto, p. 1) and Edward Lynch, AICP, Detroit Future 
City, Understanding The Rental Landscape: A Profile Analysis Of Detroit Landlords To Inform 
Lead-Safe Housing Policy (2022) at p. 12, Exhibit H. This data documents 8594 Certificates 
of Compliance issued for an estimated 82,235 residential rental properties. A year later, 
by November 8, 2024, the City only issued an additional 2,238 Certificates of 
Compliance for a total of 10,832 Certificates of Compliance and an increase to 13%. 
(website snapshot Exhibit G hereto, p. 2). 
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Obstacle preemption exists under these circumstances—when state laws or 

policies serve as an obstacle to the purposes and objectives embodied in a federal law. 

Gade v. Nat'l Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 98, 112 S. Ct. 2374, 120 L. Ed. 2d 73 

(1992); Hines v. Davidowitz, 312 U.S. 52, 67, 61 S. Ct. 399, 85 L. Ed. 581 (1941). Plaintiff 

now brings this motion for partial summary judgment on the limited legal issue of 

obstacle preemption.6  Plaintiff seeks a ruling that the City-imposed requirement that 

mandated Approved Landlords to first obtain a CoC (or exception) prior to receiving 

full payment of all Relief Funds awarded to them under the Relief Acts obstructed the 

express purpose of, and was thus preempted by, the Federal Relief Acts.   

 
6  This motion is properly framed as a “motion for partial summary judgment” 
because Plaintiff seeks a ruling on an insular issue in order to narrow the issues 
presented at trial.  A “partial summary judgment” is merely an order deciding one or 
more issues in advance of trial. Deimer v. Cincinnati Sub-Zero Prods., Inc., 990 F.2d 342, 
346 (7th Cir. 1993). In “light of the doctrine that requires a motion for summary 
judgment to seek a judgment, entry of partial summary ‘judgment’ is a prerogative of 
the court”—meaning that an order on the issue may be entered instead of a full 
judgment. Softa Group, Inc v Taylor, 1993 U.S. Dist. LEXIS 8713, at *1 (ND Ill, June 24, 
1993)(Exhibit R).  For example, “a motion brought under Rule 56(c) seeking to 
establish liability alone is also referred to as a partial summary judgment.” Id.    

Indeed, “numerous courts have…entertained and decided motions for partial 
summary judgment which address particular issues rather than claims.”  Johnson v City of 
Memphis, 355 F Supp 2d 911, 916 (WD Tenn, 2005)(granting motion for partial 
summary judgment on the issue of disparate impact in “the interest of narrowing the 
issues for trial”). “A motion for partial summary judgment is recognized as a useful 
pretrial tool; the Advisory Committee Notes to the 1946 amendment to Rule 56 state: 
‘The partial summary judgment is merely a pretrial adjudication that certain issues shall 
be deemed established for the trial of the case. This type of adjudication serves the 
purpose of speeding up litigation by eliminating before trial matters wherein there is no 
genuine issue of fact.’” Id. 

Case 2:23-cv-11645-BRM-KGA   ECF No. 50, PageID.1689   Filed 12/03/24   Page 17 of 44



 

6 
 

II. STATEMENT OF MATERIAL FACTS 

1. Starting in December 2020, as part of its sweeping Covid relief programs, 

the federal government created emergency rental assistance programs that made 

funding available to assist households that were unable to pay rent or utilities because 

of the lockdown restrictions imposed under such orders as the “Michigan Stay Home, 

Stay Safe” protocol.  See Plaintiff’s First Amended Complaint (“FAC”) at ¶ 26, ECF 

No. 15, PageID.208; City’s Answer to FAC ¶ 26 ECF No. 16, PageID.375.7  

2. Two separate rental assistance programs were established by Congress, 

one under the Consolidated Appropriations Act of 2021(“CARES” Act) and the other 

under the American Rescue Plan Act of 2021. See Exhibit A; Exhibit C hereto. 

3. Under the Relief Acts, billions of rental assistance funds were provided 

directly to states and local governments (the “Grantees”) for distribution to qualifying 

 
7   Plaintiffs note that, on November 26, 2024, they filed a Second Amended 
Complaint, which the City has not yet answered. But regardless of the City’s 
forthcoming answers to the allegations of the Second Amended Complaint, the 
admissions that the City made in its answer to the First Amended Complaint remain 
evidentiary admissions notwithstanding the filing of the Second Amended Complaint.  
See, e.g., Pennsylvania R.R. Co. v. City of Girard, 210 F.2d 437, 440 (6th Cir. 1954) (“the fact 
that the original petition was withdrawn and that these statements were eliminated in 
the amended cross-petition is immaterial, for pleadings withdrawn or superseded by 
amended pleadings are admissions against the pleader in the action in which 
they were filed. 14 A.L.R. 65-72, and cases cited) (emphasis added)); American Nat’l 
Property & Cas. Co. v. Campbell Ins. Inc, 2010 U.S. Dist. LEXIS 42476 *6-7 (M.D. Tenn. 
2010) (Exhibit S hereto) (“Under Sixth Circuit law, a statement made in a pleading, even 
if the pleading is subsequently amended or superseded, can constitute an admission 
against interest…”).  
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landlords, utility providers, and renters.  Grantees were expressly charged with using 

Federal rental assistance funds to aid eligible households through existing or newly 

created rental assistance programs. The State of Michigan and the City are both 

“Grantees” under the Relief Acts.  15 USC § 9058a(k)(2); City’s Answer to FAC ¶ 9; ¶ 

30, ECF No. 16, PageID.368 and PageID.376 (admitting the State and City were 

Grantees under the Relief Acts, “utilizing local HARAs to facilitate distribution of 

CERA funds”).   

4. Emergency Rental Assistance (“ERA”) Grantees were obligated to 

comply with the requirements outlined in their ERA Award Terms, including the 

relevant ERA statute, all other applicable federal statutes, regulations, executive orders, 

and Treasury’s guidance (FAQs, reporting guidance, etc.). See US Treasury Guidance at 

p. 2 (Exhibit D, hereto); City’s Answer to FAC ¶ 31, ECF No. 16, PageID.376 

(admitting same). 

5. Michigan’s Covid Emergency Rental Assistance Program (“CERA”) was 

established by the Michigan State Housing Development Authority (“MSHDA”). FAC 

¶ 32, ECF No. 15, PageID.212; City’s Answer to FAC ¶ 32, ECF No. 16, PageID.376; 

Exhibit I, State of Michigan’s COVID Emergency Rental Assistance Program 

Guidance, at p. 3.   

6. As a Grantee, the City operated as a fiduciary over the CERA Funds 

distributed by the Federal Government through MSHDA’s CERA program. FAC ¶¶ 9, 

36, ECF No. 15, PageID.204, 212-213; City’s Answer to FAC ¶ 9, ECF No. 16, 
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PageID.368 (objecting to the term “fiduciary” as a “legal conclusion”—but not denying 

that the City operated as one. 

7. Under the plain language of the Relief Act statutes, Grantees were 

required to pay rental assistance directly to Approved Landlords—except and unless 

the Approved Landlord refused to accept payment from the grantee. See 15 U.S.C. § 

9058a (c)(2)(C)(i)(1): “an eligible grantee shall make payments to a lessor…on behalf 

of the eligible household, except that, if the lessor…does not agree to accept such 

payment from the grantee…the grantee may make such payments directly to the eligible 

household for the purpose of making payments to the lessor.” [Emphasis added.] 

See also Exhibit F, City Document acknowledging that rental assistance was to be paid 

directly to landlords; City’s Answer to FAC ¶ 2, ECF No. 16, PageID.365 (admitting 

that the “Relief Acts were designed to keep tenants in their homes and that one way of 

accomplishing this was to allow direct payments to landlords on behalf of households 

that demonstrated eligibility for CERA payments”).   

8. The City used local HARAs to facilitate distribution of the CERA Funds 

to Approved Landlords. FAC ¶ 9, PageID.204; City’s Answer to FAC ¶ 9, ECF No. 16, 

PageID.368.   

9. A HARA was generally the first point of contact for an applicant seeking 

relief under the CERA program and was charged with collecting the required 
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documentation to prove eligibility for CERA Funding. See Exhibit I, p. 39.8    

10. Landlords, like Plaintiff, were encouraged to apply to recover back rent 

on behalf of their tenants, and eligibility for federal assistance was based upon the 

tenant’s financial hardship. See Exhibit J, “Help for Landlords” at p. 2; City’s Answer 

to FAC ¶ 33, ECF No. 16, PageID.376 (admitting that Landlords “were encourage to 

apply to recover back rent on behalf of their tenants”).   

11. Plaintiff applied for, and was awarded, CERA relief on behalf of certain 

of his tenants based upon these applications making him an “Approved Landlord.”9 

FAC ¶¶ 34, 47 ECF No. 15, PageID.212, 217; City’s Answer to FAC ¶ 34, ECF No. 

16, PageID.376 (admitting Plaintiff applied for CERA relief on behalf of his tenants).    

 
8   The HARAs involved here are the Wayne Metropolitan Community Action 
Agency (“Wayne Metro”) and the United Community Housing Coalition (“UCHC”) 
which at all times acted as agents and representatives of the City and acted at the 
direction and under the control of the City, in approving, administering, distributing 
and withholding the CERA Funds. See City’s Answer to FAC ¶¶ 73 and 74, ECF No. 
16, PageID.387-388 (admitting that “the HARAs were delegated authority by the City 
to carry out the provisions of the City’s CERA protocol” and that the City “City admits 
that it authorized the HARAs to carry out the CERA program in accordance with 
federal, state and local guidelines and requirements.”) Neither the City nor the HARAs 
had a property interest in the CERA Funds once they were awarded to  Approved 
Landlords, who had a vested property right to receive CERA Funds under the Relief 
Acts. See ECF 41 PageID.1264-PageID.1265 (determining that Plaintiff had sufficiently 
alleged a property interest in awarded CERA funds); 15 U.S.C. § 9058a 
(c)(2)(C)(i)(1)(Relief Act provision requiring direct payment to landlords).    
9  However, Plaintiff was denied full payment of awarded CERA Funds because of 
the City’s requirement that HARAs escrow 20% of CERA Funds awarded until a CoC 
or exception to same was acquired. Plaintiff tried to comply with the City’s conditions—
he registered his property, applied for and attempted to acquire a CoC, but was unable 
to obtain a CoC from the City despite efforts to do so over a period of months. 
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12. Once a CERA application was granted and CERA Funds approved by the 

HARA, the Approved Landlord who rented to that tenant had a property interest in—

i.e., was the legal owner of—100% of the allocated CERA Funds (the “Approved 

Landlord’s CERA Funds”). 15 U.S.C. § 9058a(c)(2)(C)(i)(1) (“an eligible grantee shall 

make payments to a lessor…”); ECF 41 PageID.1264-PageID.1265 (determining that 

Plaintiff had sufficiently alleged a property interest in awarded CERA funds).  At that 

point Grantees, like the City, were fiduciaries over the Approved Landlord’s CERA 

Funds, holding these Funds as a trustee for the benefit of the Approved Landlord.  FAC 

¶¶ 9, 36, ECF No. 15, PageID.204, 212-213; City’s Answer to FAC ¶ 9, ECF No. 16, 

PageID.368 (objecting to the term “fiduciary” as a “legal conclusion”—but not denying 

that the City operated as one). 

13. Local administration of CERA Funds, under MSHDA’s guidance, 

permitted a Grantee to impose additional rules and restrictions, specifically providing 

that: “local programs may administer the CERA program with additional rules to 

coincide with existing local codes/ordinances so long as the additional rules do not 

conflict with US Treasury regulations or slow the pace of serving eligible tenants 

and landlords.” See Exhibit I, p. 3; MSHDA CERA Guidelines; Exhibit K, at p. 5 

(emphasis added). City’s Answer to FAC ¶ 37, ECF No. 16, PageID.377 (admitting 

same).  

14. U.S. Treasury guidelines applicable to Emergency Rental Assistance 

specifically state that a Grantee may not impose additional eligibility criteria as a 
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condition for households successfully applying for CERA funding—clearly prohibiting 

Grantees from “augmenting ERA eligibility requirements” by imposing conditions that 

are more restrictive than those permitted by the Relief Acts:  

44.  May ERA grantees impose additional eligibility criteria, including 
employment or job[1]training requirements, as a condition of providing 
ERA assistance to households?  

The statutes that authorize the ERA1 and ERA2 programs provide 
specific criteria for establishing a household’s eligibility. These eligibility 
requirements include financial hardship, risk of homelessness or housing 
instability, qualifying income, and an obligation to pay rent. While the 
statutes authorizing the ERA programs and Treasury’s policy 
guidance afford grantees discretion in structuring their programs, 
grantees do not have the authority to augment the ERA eligibility 
requirements by conditioning assistance on a tenant’s employment 
status, compliance with work requirements, or acceptance of 
employment counseling, job-training, or other employment 
services. To the extent that grantees would impose other eligibility 
criteria or would require tenants to be employed, accept 
employment services, or comply with work requirements, such 
additional requirements are not permissible. [Exhibit L, Department 
of Treasury Frequently Asked Questions No. 44, p. 19. Emphasis added. 
See also City’s Answer to FAC ¶¶ 31 and 37-39, ECF No. 16, PageID.376, 
377—admitting the City was obligated to comply with applicable federal 
statutes, regulations, executive orders, and Treasury guidelines and that 
“U.S. Department of Treasury Frequently Asked Questions No. 44 
speaks for itself.” Emphasis added.] 

15. In contravention to the Treasury guidelines, under the City’s additional 

rules and restrictions, even Approved Landlords whose tenants had satisfied all of the 

requirements of the Relief Acts, thus entitling these Landlords to full payment of the 

Relief Funds awarded, still could not receive all of the CERA Funds to which they were 

awarded and entitled to unless and until their residential rental properties were: (a) 
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registered with the City, (b) subject to periodic inspections for code compliance, and 

(c) had obtained a Certificate of Compliance. See Exhibit M, COVID19 Emergency 

Rental Assistance (CERA) Rental Compliance Guide. (Found at: Detroit CERA Rental 

Compliance Guide). See also City’s Answer to FAC ¶ 11 (admitting that “instead of 

distributing the entire amount of potential CERA funds, the City’s HARAs applied 

additional requirements that had to be met before 100% of the CERA funds would be 

released”) and ¶¶ 44 and 45, ECF No. 16, PageID.369 and PageID.378-379 (admitting 

that “the City’s implementation and oversight of the CERA program included 

additional requirements not expressly contained in the federal statute, which had to be 

met before HARAs would fully release the CERA Funds to eligible Households” and 

further admitting that ¶ 45 of Plaintiff’s FAC “states requirements necessary before 

100% of CERA Funds would be released by the HARAs”).  

16. Specifically, the City required Approved Landlords to first obtain a 

Certificate of Compliance (or “accepted exception” to same) prior to all CERA Funds 

being distributed. The City’s Certificate of Compliance (“CoC”) was purportedly 

required to ensure that the leased premises were habitable. Id.  See also City’s Answer to 

FAC ¶¶ 12, ¶ 14, PageID.370-371 (admitting that that “the property being rented  (“the 

Rental Property”) had to receive either (1) a Certificate of Compliance or (2) a rental 

registration certificate and an accepted Certificate of Compliance Exception before 

100% of the CERA funds would be released” and further that this “requirement that 

the Rental Property have either a Certificate of Compliance or a rental registration 
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certificate and an accepted Certificate of Compliance Exception before the remaining 

20% of potential CERA funds were released is not contained in the Relief Acts or 

specifically mandated by the federal government…”)(emphasis added).   

17. If no Certificate of Compliance was obtained by an otherwise Approved 

Landlord and no “accepted exception” applied, then, under the City’s directive, the 

HARA distributed only 80% of CERA Funds to the Approved Landlord and placed 

the remaining 20% into an escrow account until the Approved Landlord obtained a 

Certificate of Compliance. Id. See also City’s Answer to FAC ¶¶ 73 and 74, ECF No. 16, 

PageID.387-388 (“the City admits that the HARAs were delegated authority by the City 

to carry out the provisions of the City’s CERA protocol” and further admits that it 

“authorized the HARAs to carry out the CERA program in accordance with federal, 

state and local guidelines and requirements.” [Emphasis added.] 

18. Thus, regardless of whether an applicant landlord met all of the 

requirements set forth under the Relief Acts and became an Approved Landlord who 

was entitled to full payment of CERA funding awarded under the Relief Acts, the City 

imposed yet another hurdle—the elusive Certificate of Compliance (or “accepted 

exception” to same)—that the City simply could not timely provide even if the 

Approved Landlord applied for it. Id. See Exhibit G (showing that the City was only 

able to issue approximately 2200 CoCs in the span of a year not impacted by the 

pandemic. Exhibit Q, Detroit News Article documenting City’s struggle with enforcing 

CoC program.   
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19. In fact, in order to obtain distribution of any of the CERA Funds to which 

the Approved Landlord demonstrated it is entitled, the City, through its HARAs, 

coerced Approved Landlords, like Plaintiff, to “agree” to the 20% escrow in “consent 

agreements” that required Approved Landlords to obtain a CoC within a certain 

number of days—or forfeit the remaining funding.10 FAC ¶ 51, ECF No. 15, 

PageID.218-219.    

20. When the Approved Landlord failed to obtain the CoC (a process that 

was totally within the City’s control), the CERA Funds were either held in escrow or, 

in some cases, paid directly to the tenant to be used as the tenant sees fit—depriving 

Approved Landlords access to specific funds awarded to them that are rightfully theirs 

under the Relief Acts and providing a windfall to tenants who are not required to, and 

have no legal incentive to, forward these funds to Approved Landlords to pay their 

rental arrears. FAC ¶ 53, ECF No. 15, PageID.219-220.   

 
10   Such consent agreements reflect the Approved Landlord’s effort to mitigate the 
financial consequences of the City’s unlawful actions.  Predictably, however, though 
Approved Landlords attempted to obtain a CoC (or “accepted exception”) pursuant to 
these “consent agreements” they were unable to—primarily because of the City’s sheer 
inability or unwillingness to timely provide the CoC (or “accepted exception”).  FAC ¶ 
51, ECF No. 15, PageID.218-219. Worse, if an Approved Landlord balked at the 20% 
escrow requirement imposed by the City and did not “agree” to the unilaterally imposed 
and non-negotiable “consent agreement,” then that otherwise Approved Landlord 
received no CERA funding.  Simply, if the Approved Landlord “agreed” to the 
“consent agreement” in order to obtain 80% of the CERA Funds owed to that 
Approved Landlord it was virtually impossible for that otherwise Approved Landlord 
to obtain a CoC (or “accepted exception”) and receive the remaining 20% owed. FAC 
¶ 52, ECF No. 15, PageID.219. 
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21. Thus, despite the fact that the Relief Funds were designed to “help 

struggling landlords” by paying rent to Approved Landlords, alleviate rental arrearage, 

and avoid tenant eviction—keeping people housed during the pandemic—the City 

arbitrarily withheld, escrowed, or reallocated to tenants 20% of the rent that rightfully 

belonged to Approved Landlords who were without recourse to collect it.11  Worse, 

Approved Landlords were not provided notice of when the HARA reallocated the 

CERA Funds to tenants and were not provided an opportunity to contest the 

reallocation of 20% of their CERA Funds to a tenant who has failed to pay rent in the 

first instance. 

22. Based upon the City’s actions, Plaintiff, and those similarly situated, were 

deprived full payment of awarded Relief Funds that rightfully belonged to them.  

23. The City’s practice of withholding of 20% of the Relief Funds awarded to 

Approved Landlords contravened the stated objectives of the Relief Acts. Thus, this 

 
11   The City’s CERA protocols in actual practice and effect deprived Approved 
Landlords of full payment of Relief Funds by design. Here, it is worth noting that the 
City could have issued a temporary  CoC to Approved Landlords, which (as the City 
admits) would have been a proper exception to the more stringent (impossible) 
requirement of obtaining a CoC under the City’s CERA program. Moreover, a 
temporary CoC would have entitled Approved Landlords to immediate payment of 
100% of the CERA Funds awarded. See Exhibit V, City’s Response to Plaintiff’s 
Request for Admission No. 4.  However, the City did not issue any temporary CoCs. 
See Exhibit V City’s Response to Plaintiff’s Request for Admission No. 5. Thus, though 
the City’s CERA Protocols readily permitted this “exception” no effort was made in 
this regard to protect an Approved Landlord’s right to 100% payment of the awarded 
Relief Funds—another clear example of the City’s protocols thwarting the intent and 
purpose of the Relief Acts.  
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motion seeks a ruling that the City’s practice was unlawful because it was preempted by 

Federal Law.  

III. ARGUMENT 

A. STANDARD OF REVIEW 

Summary judgment pursuant to F. R. Civ. P. 56 is appropriate “if the movant 

shows that there is no genuine dispute as to any material fact and the movant is entitled 

to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Facts are “material” in a summary 

judgment analysis if they are outcome influencing under the substantive law governing 

the action. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 91 L. Ed. 2d 202, 106 S. 

Ct. 2505 (1986). A dispute over facts found to be material is “genuine” if from the 

evidence a reasonable jury could find for the non-moving party. See id. at 248.  In the 

absence of such disputes, the outcome can be determined as a matter of law. 

“Courts consider the evidence in the light most favorable to the nonmoving party 

and draw all reasonable inferences in that party’s favor.” Quigley v. Tuong Vinh Thai, 707 

F.3d 675, 679 (6th Cir. 2013). The Court must determine “whether the evidence 

presents a sufficient disagreement to require submission to a jury or whether it is so 

one-sided that one party must prevail as a matter of law.” Liberty Lobby at 251-52.  

Rule 56 expressly authorizes motions for partial summary judgment.  See Fed. 

R. Civ. P. 56(a) (“A party may move for summary judgment, identifying each claim or 

defense – or the part of each claim or defense – on which summary judgment is 

sought.”) (emphasis added).  Therefore, a motion for partial summary judgment is an 
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appropriate vehicle for obtaining a dispositive ruling on the obstacle preemption issue. 

Wisconsin Cent. Ltd. v. City of Marshfield, 160 F. Supp. 2d 1009, 1015 (W.D. Wisc. 2000) 

(granting plaintiff’s motion for partial summary judgment as to the issue of obstacle 

preemption, finding that a state condemnation statute was preempted by federal law).    

B. THE SUPREMACY CLAUSE & PREEMPTION GENERALLY  

The Supremacy Clause provides that federal law “shall be the supreme Law of 

the Land; and the Judges in every State shall be bound thereby, any Thing in the 

Constitution or Laws of any state to the Contrary notwithstanding.” U.S. Const., art. 

VI, cl. 2; Arizona v United States, 567 US 387, 399; 132 S Ct 2492; 183 L Ed 2d 351, 368 

(2012); Genbiopro, Inc v Sorsaia, 2023 U.S. Dist. LEXIS 149195 at *16 (SD W Va, Aug. 

24, 2023)(Exhibit T).  It follows that “Congress has the power to preempt state law.” 

Arizona, 567 U.S. at p. 399; Genbiopro at *16. See also McDaniel v Upsher-Smith Laboratories, 

893 F3d 941, 944 (6th Cir. 2018)(When state and federal laws clash, federal law reigns 

supreme and state law is preempted. U.S. Const., art. VI, cl. 2). State laws subject to 

preemption include the laws and official policies of local state governments. See e.g. 

United Automobile, Aerospace & Agricultural Implement Workers of America Local 3047 v 

Hardin Co, Ky, 842 F3d 407, 410 (6th Cir. 2016) (finding that local regulation of union-

security agreements was preempted by federal law); We Are America v. Maricopa County, 

297 F.R.D. 373, 393-394 (D. Az. 2013) (holding Maricopa County Attorney’s Office’s 

policy of charging and prosecuting non-smuggling migrants was preempted by federal 

immigration statutes; granting summary judgment to Plaintiff on preemption issue). 
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The “purpose of Congress is the ultimate touchstone in every preemption 

case.”  Wyeth v. Levine, 555 U.S. 555, 565; 129 S Ct 1187; 173 L Ed 2d 51 (2009); 

Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S. Ct. 2240, 135 L. Ed. 2d 700 (1996).  

Congress may “indicate pre-emptive intent through a statute’s express language or 

through its structure and purpose.”  Genbiopro at *16; Altria Grp., Inc. v. Good, 555 U.S. 

70, 76, 129 S. Ct. 538, 172 L. Ed. 2d 398 (2008).  See also McDaniel, supra, at p. 944 citing 

Yates v. Ortho-Mcneil-Janssen Pharms., Inc., 808 F.3d 281, 293 (6th Cir. 2015) (“State-law 

claims can be preempted expressly in a federal statute or regulation, or impliedly, where 

congressional intent to preempt state law is inferred”); Fid. Fed. Sav. & Loan Ass'n v. de 

la Cuesta, 458 U.S. 141, 153, 102 S. Ct. 3014, 73 L. Ed. 2d 664 (1982) (In the absence of 

an express preemption statute, as here, federal law may impliedly preempt state law to 

the extent the two laws conflict).  

C. OBSTACLE PREEMPTION 

Obstacle preemption exists when state law serves as an obstacle to the purposes 

and objectives embodied in a federal law. Gade v. Nat'l Solid Wastes Mgmt. Ass’n, 505 U.S. 

88, 98, 112 S. Ct. 2374, 120 L. Ed. 2d 73 (1992); Hines v. Davidowitz, 312 U.S. 52, 67, 61 

S. Ct. 399, 85 L. Ed. 581 (1941).  Under the principle of obstacle preemption, “a state 

may not adopt laws impairing ‘the accomplishment and execution of the full purposes 

and objectives of Congress.’” People v Rinehart, 1 Cal 5th 652, 660; 206 Cal Rptr 3d 571; 

377 P3d 818 (2016). See also Marsh v Genentech, Inc, 693 F3d 546, 550 n 4 (6th Cir. 

2012)(federal law impliedly preempts a state law if the state law “creates an unacceptable 
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‘obstacle to the accomplishment and execution of the full purposes and objectives of 

Congress’” citing Wyeth, 555 U.S. at 563-64; Hines, 312 U.S. at 67); Mutual Pharmaceutical 

Co. v. Bartlett, 570 U. S. 472, 133 S. Ct. 2466, 186 L. Ed. 2d 607 (2013)(state tort law 

preempted because imposed additional requirements that were inconsistent—i.e., in 

conflict—with federal law).   

Cases of obstacle preemption generally fit into the following mold: “Congress 

enacts a law that imposes restrictions or confers rights on private actors; a state law 

confers rights or imposes restrictions that conflict with the federal law; and therefore 

the federal law takes precedence and the state law is preempted.” N.J. Thoroughbred 

Horsemen’s Ass’n v. Nat’l Collegiate Athletic Ass’n, 584 U.S. 453, 477, 138 S. Ct. 1461, 200 

L. Ed. 2d 854 (2018). “What is a sufficient obstacle is a matter of judgment, to be 

informed by examining the federal statute as a whole and identifying its purpose and 

intended effects.”  Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 373, 120 S. Ct. 2288, 

147 L. Ed. 2d 352 (2000).  Moreover, enforcing obstacle preemption can play an 

important role in preventing states from creating—inadvertently or otherwise—

functional impediments that materially constrain legitimate federal objectives. People v 

Coulthard, 90 Cal App 5th 743, 760-61; 307 Cal Rptr 3d 383 (2023).  

The threshold for establishing obstacle preemption “requires proof Congress 

had particular purposes and objectives in mind, a demonstration that leaving state law 

in place would compromise those objectives, and reason to discount the possibility the 

Congress that enacted the legislation was aware of the background tapestry of state law 

Case 2:23-cv-11645-BRM-KGA   ECF No. 50, PageID.1703   Filed 12/03/24   Page 31 of 44



 

20 
 

and content to let that law remain as it was.”  Rinehart at p. 661.  Thus, determining 

whether a state law “stands as an obstacle” to federal law is a two-step process: first 

determine Congress’ objectives’ in passing the federal law and second determine 

whether the state law stands ‘as an obstacle to the accomplishment of the federal 

objective. Guthrie v PHH Mtg Corp, 79 F.4th 328, 338 (4th Cir. 2023)(citing Williamson v. 

Mazda Motor of Am., Inc., 562 U.S. 323, 330, 131 S. Ct. 1131, 179 L. Ed. 2d 75 (2011)) 

(cleaned up), aff'd, 139 S. Ct. 1894, 204 L. Ed. 2d 377 (2019). 

The question regarding whether a state law is invalid as conflicting with Federal 

laws touching the same subject is not to be determined according to any “rigid formula 

or rule,” but depends upon whether, “under the circumstances of a particular case, the 

state law stands as an obstacle to the accomplishment and execution of the full purposes 

and objectives of Congress.” Hines, supra, at p. 67.   

Finally, the issue of obstacle preemption is appropriate for determination 

through a motion for partial summary judgement.  See e.g. Wis Central Ltd v City of 

Marshfield, 160 F Supp 2d 1009, 1011 (WD Wis, 2000)(plaintiff’s motion for partial 

summary judgment granted because state condemnation statute was preempted by 

federal law under obstacle preemption). See also, Bryant v Stein, 2024 U.S. Dist. LEXIS 

78176, at *63 (MDNC 2024)(Exhibit U)(granting in part plaintiff’s motion for summary 

judgment, holding that certain provisions of North Carolina’s Abortion Laws were 

unconstitutional in violation of the Supremacy clause under a theory of obstacle 

preemption); Pub Interest Legal Foundation, Inc v Bellows, 664 F Supp 3d 153, 162-65 (D 
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Me, 2023)(granting Plaintiff’s motion for summary judgment because a state regulation 

limited disclosure of information within the ambit of federal  law—the National Voter 

Registration Act’s Public Disclosure Provision, posed a sufficient obstacle to the 

accomplishment and execution of Congress’s purposes.    

D. THE “FULL PURPOSES AND OBJECTIVES” OF THE RELIEF ACTS. 

Plaintiff asserts that the City’s practice of imposing additional restrictive 

conditions—most specifically the City’s requirement that an Approved Landlord obtain 

a “CoC” or exception—were not permitted by the plain language of the Relief Acts, 

and as such, the City’s conditions conflicted with and were preempted by Federal law.  

Any preemption analysis begins with identifying the purpose of the Relief Acts.  

When determining the purpose of the Relief Acts, the Court must “begin by 

analyzing the statutory language” in order to enforce the “plain and unambiguous 

statutory language according to its terms.” Hardt v. Reliance Standard Life Ins. Co., 560 

U.S. 242, 251, 130 S. Ct. 2149, 176 L. Ed. 2d 998 (2010). Moreover, Congressional 

intent must be determined in context, as “interpretation of [statutory] language does 

not occur in a contextual vacuum.” Medtronic, 518 U.S. at 485. 

1. Congress’ Stated Legislative Purpose of the Relief Acts 

The Coronavirus Aid, Relief, and Economic Security (CARES) Act (2020) and 

the Coronavirus Response and Consolidated Appropriations Act (2021) were designed 

to provide fast, direct economic assistance for American workers, families, small 

businesses, and industries. See Exhibit N, (U.S. Treasury Department Website, emphasis 
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added). The CARES Act was passed by Congress on March 25, 2020, signed into law 

on March 27, 2020 and implemented a variety of programs to address economic issues 

related to the onset of the COVID-19 pandemic. Id. The express purpose of the 

CARES Act, as stated by Senate Amendment 1578 was to provide “emergency 

assistance and health care response for individuals, families, and businesses affected by 

the 2020 coronavirus pandemic.” See Exhibit O, S.Amdt. 1578 to H.R.748 (emphasis 

added).  

The Consolidated Appropriations Act was passed by Congress on December 21, 

2020 and signed into law on December 27, 2020. Exhibit N. The Consolidated 

Appropriations Act “continued many of the programs initiated by the CARES act by 

adding new phases, new allocations, and new guidance to address issues related to the 

continuation of the COVID-19 pandemic.” Id. The purpose of the Consolidated 

Appropriations Act, is stated in the statute’s synopsis as: “An Act Making consolidated 

appropriations for the fiscal year ending September 30, 2021, providing coronavirus 

emergency response and relief, and for other purposes.” See 116 P.L. 260, 2020 

Enacted H.R. 133, 116 Enacted H.R. 133 (emphasis added).   

Thus, based upon the foregoing, the clearly stated purpose of the Relief Acts was 

to provide emergency relief—quickly and directly—to those economically affected by 

the pandemic and associated lockdowns.  
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2. The Plain Language of the Relief Acts 

The CARES Act,12 expressly appropriated funds for “Emergency Rental 

Assistance” under the terms stated in the statute. With regard to the use of funds 

allocated for emergency rental assistance, 15 USCS 9058a provides in pertinent part:  

(c) Use of funds. 

(1) In general. An eligible grantee shall only use the funds provided 
from a payment made under this section to provide financial 
assistance and housing stability services to eligible households.13 

(2) Financial assistance. 

(A) In general. Not less than 90 percent of the funds 
received by an eligible grantee from a payment made under this 
section shall be used to provide financial assistance to eligible 
households, including the payment of 

(i) rent; 

(ii) rental arrears; 

(iii) utilities and home energy costs; 

(iv) utilities and home energy costs arrears; and 

(v) other expenses related to housing incurred due, 
directly or indirectly, to the novel coronavirus disease 
(COVID-19) outbreak, as defined by the Secretary. 

Such assistance shall be provided for a period not to exceed 12 
months except that grantees may provide assistance for an 
additional 3 months only if necessary to ensure housing stability for 
a household subject to the availability of funds. 

 
12   This section was enacted at the time of the Consolidated Appropriations Act, as 
part of Act Dec. 27, 2020, P.L. 116-260, and not as part of the initial CARES Act March 
27, 2020, P.L. 116-136. See Exhibit A, 15 USCS 9058a (explanatory note). 
13    15 USCS § 9058a(b)(1)(B): The eligible grantees described in this subparagraph 
are the following: (i) A State that is 1 of the 50 States or the District of Columbia. (ii) A 
unit of local government located in a State described in clause (i). See also 15 USCS § 
9058a(k)(2).  
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**** 

(C) Distribution of financial assistance. 

(i) Payments. 

(I) In general. With respect to financial assistance for rent and 
rental arrears and utilities and home energy costs and utility and 
home energy costs arrears provided to an eligible household from 
a payment made under this section, an eligible grantee shall 
make payments to a lessor or utility provider on behalf of the 
eligible household, except that, if the lessor or utility provider 
does not agree to accept such payment from the grantee after 
outreach to the lessor or utility provider by the grantee, the grantee 
may make such payments directly to the eligible household for the 
purpose of making payments to the lessor or utility provider. [15 
USCS 9058a (LexisNexis, Lexis Advance through Public Law 117-
214, approved October 19, 2022), attached hereto as Exhibit A 
(emphasis added)]. 

**** 

(f) Application for assistance by landlords and owners. 

(1) In general. Subject to paragraph (2), nothing in this section shall 
preclude a landlord or owner of a residential dwelling from— 

(A) assisting a renter of such dwelling in applying for assistance from a 
payment made under this section; or 

(B) applying for such assistance on behalf of a renter of such dwelling. 

(2) Requirements for applications submitted on behalf of tenants. If a 
landlord or owner of a residential dwelling submits an application for 
assistance from a payment made under this section on behalf of a renter 
of such dwelling— 

(A) the landlord must obtain the signature of the tenant on such 
application, which may be documented electronically; 

(B) documentation of such application shall be provided to the tenant 
by the landlord; and 

(C) any payments received by the landlord from a payment made under 
this section shall be used to satisfy the tenant’s rental obligations to the 
owner. [Exhibit A, 15 USCS § 9058a.] 
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Thus, the express language of the Relief Acts permitted landlords to apply for 

the rental assistance on behalf of their tenants, and mandated that the emergency rental 

assistance funds awarded “shall” be paid directly to the landlord.  

3. Context for the Relief Acts.  

Finally, “interpretation of [statutory] language does not occur in a contextual 

vacuum.” Medtronic, 518 U.S. at 485.  Here, the Congressional intent of the Relief Acts 

cannot be divorced from the emergency context under which these statutes were passed—

a time when the pandemic lockdown had suffocated the American economy and 

particularly threatened the already-vulnerable housing industry. As noted by the U.S. 

Treasury in a recent report regarding the American Rescue Plan’s efficacy:  

The COVID-19 pandemic put millions of renters at risk of losing their 
homes, aggravating a crisis in housing affordability that pre-dated the 
pandemic. By December 2020, nearly one in five renters reported being 
behind on rent, with renters of color especially likely to report being 
behind. One in seven renters viewed the risk of eviction within the next 
two months as “very likely.” The Emergency Rental Assistance (ERA) 
program provided a critical lifeline to renters throughout the pandemic, 
while helping to build lasting eviction prevention infrastructure across the 
country.  [Exhibit P, U.S. Department of Treasury, Office Of Recovery 
Programs: American Rescue Plan Second Anniversary Report at p. 15.] 

Indeed, when touting the important economic remedies contained in the Relief 

Acts, the White House clearly expressed that the purpose for the Relief Acts was to 

“protect vulnerable tenants and landlords” and “to aid the struggling landlords and 

renters most at risk for eviction.” See Exhibit E, Biden Administration “Fact Sheet” 

dated August 25, 2021 (emphasis added).  The Biden Administration emphasized the 
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need for accelerated, rapid rental assistance—explicitly stating that “no state or locality 

should delay distributing resources that have been provided by Congress to meet 

families’ critical need and prevent the tragedy of unnecessary eviction.” Id. (Emphasis 

added).  The City knows this—admitting that the CERA Funds provided under the 

Relief Acts were both (a) “designed to help landlords and tenants” and (b) were to 

be paid directly to landlords. See Exhibit F hereto (emphasis added); City’s Answer 

to FAC ¶ 2, ¶ 5 ECF No. 16, PageID.365. Thus, it cannot be reasonably disputed that 

distribution of the CERA Funds under the Relief Acts was intended to be implemented 

quickly, without obstruction by state or local governments, and that CERA Funds were 

designed to both protect eligible households from eviction and benefit Approved 

Landlords by securing rent payments owed by tenants that were financially harmed by 

the pandemic lockdown.  

E. THE CITY’S ADDITIONAL CONDITIONS ARE PREEMPTED BY THE 

EXPRESS LANGUAGE AND PURPOSE OF THE RELIEF ACTS.  

To survive obstacle preemption analysis, “state law must not ‘actually conflict’ 

with the means Congress chose to effect its purpose.” Millsaps v. Thompson, 259 F.3d 

535, 548 (6th Cir. 2001) (citing Hines supra, 312 U.S. at 67). Moreover, it is well 

established that federal regulations and guidelines are relevant to the preemption 

analysis. See e.g. McDaniel, supra 893 F3d at 944. (State-law claims can be preempted in a 

federal statute or regulation); Yates v. Ortho-Mcneil-Janssen Pharms., Inc., 808 F.3d 281, 

293 (6th Cir. 2015). 
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As discussed above, the evidence in this case shows that Congress sought to strip 

the States and Local Governments of authority to impede dissemination of the relief 

funds.  Specifically, White House and Treasury guidelines demonstrate that the Relief 

Funds were intended to be distributed quickly and were not to be conditioned upon 

extra criteria (see e.g. Exhibit E, Biden Administration “Fact Sheet,” Exhibit I, State  of  

Michigan’s  COVID  Emergency  Rental  Assistance Program Guidance, Exhibit K, 

MSHDA CERA Guidelines, and  Exhibit L, #44, p. 19 of Treasury Facts).  

Having demonstrated that “Congress had particular purposes and objectives in 

mind” when enacting the Relief Acts—to wit, to provide emergency relief quickly and 

directly to those economically affected by the pandemic lockdown—it is clear that the 

City’s additional requirement that Approved Landlords first obtain a CoC or exception 

prior to receiving payment in full of awarded emergency rental assistance funds actually 

conflicts, and is inconsistent with, Congress’s stated objectives of the Relief Acts. 

Rinehart, supra at p. 661.  This is because the City’s condition either fails to pay all CERA 

Funds awarded and owed to Approved Landlords—which completely denies relief as 

to the 20% withheld by the City or its agents—or improperly delays paying Approved 

Landlords 20% of the CERA Funds owed.  Simply, the City’s actions in imposing the 

CoC requirement (or “accepted exception”) contravened and obstructed the Relief Acts 

because they “slow[ed] the pace of serving eligible tenants and landlords” and imposed 

additional conditions that were more restrictive than those permitted under the Relief 

Acts. 
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Accordingly, the City’s additional requirements “stand as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress” and 

are thus preempted by federal law. Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 

373, 120 S. Ct. 2288, 147 L. Ed. 2d 352 (2000); Chrysler Group LLC v Fox Hills Motor 

Sales, Inc, 776 F3d 411, 424, 428 (6th Cir. 2015). 

F. THE CITY’S PRACTICE IS PREEMPTED BECAUSE IT IMPERMISSIBLY PLACES 

LOCAL RESTRICTIONS ON THE RECEIPT OF FEDERAL BENEFITS.   

Further, there is no question that the CERA payments awarded to landlords are 

federal benefits.  The Courts have routinely stricken state and local restrictions on the 

receipt of federal benefits by finding those restrictions were invalid under conflict or 

obstacle preemption principles.   

For example, In Raskin v. Moran, 684 F.2d 472 (7th Cir. 1982), the Court held that a 

state statute that reduced the salary of certain judges by an amount equal to any federal 

social security benefits received by the judges was preempted by the federal Social 

Security Act.  In relying upon obstacle preemption principles, the Court observed:  

In the instant case, the Wisconsin statute, although not expressly 
preempted, similarly frustrates the design of section 203(f) (3) of the SSA 
by setting off against the plaintiffs' salaries an amount exactly equal to their 
federal social security benefits. Without such a statutory provision, 
plaintiffs undeniably would, in accordance with federal policy, receive 
larger incomes upon attainment of age 70. They would receive full social 
security benefits regardless of their other earned income. We believe that 
a state statute which is applied to “cancel out” the receipt of a protected 
federal benefit, as in the instant case, clearly stands as an obstacle to 
frustrate the quite apparent underlying goals of the federal statute. [684 
F.2d at 480] 
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In reaching this result, the Raskin Court relied extensively on Perez v. Campbell, 

402 U.S. 637, 29 L. Ed. 2d 233, 91 S. Ct. 1704 (1971), in which the Supreme Court 

struck down an Arizona statute that conflicted with section 17 of the Bankruptcy Act 

of 1898, 11 U.S.C. § 35 (1976) (repealed).  In applying Perez, the Raskin Court observed: 

Section 17 provided that a discharge in bankruptcy discharges all but 
certain specified judgments. The conflicting Arizona statute provided that 
the state would not recognize a discharge in bankruptcy of an automobile 
accident tort judgment in that, if the debtor-driver did not pay the 
judgment, the state would withhold driving privileges.  

It was undisputed in Perez that Arizona generally possesses plenary 
authority to regulate the drivers of automobiles on its highways (just as 
Wisconsin, in the instant case, possesses plenary authority to regulate 
judges’ salaries) and that insuring the financial responsibility of such 
drivers was a legitimate state policy undergirding the state statute. But 
meritorious and important purposes alone were insufficient to save the 
Arizona statute from federal preemption when the effect of the state 
statute was to frustrate the federal statute's protection of debtors 
discharged in bankruptcy. Similarly in the instant case, the Wisconsin 
statute frustrates another federal protective provision – section 203(f) (3)’s 
elimination of the retirement test. This provision guarantees that eligible 
social security beneficiaries over age 70 will receive their benefits 
notwithstanding continued gainful employment. Surely the protections 
of the federal statute are thwarted when the federal government puts 
money in the plaintiffs’ left pocket while Wisconsin takes a precisely 
equal amount of money from their right pocket solely because the 
money was received through the social security program”. [684 F.2d 
at 479 (emphasis added)] 

 
The Supreme Court has consistently held that state and local laws impairing the 

receipt of federal benefits are preempted.  See, e.g., Townsend v. Swank, 404 U.S. 282, 30 

L. Ed. 2d 448, 92 S. Ct. 502 (1971) (state statute denying AFDC benefits to persons 18 

through 20 years old attending college impermissibly conflicts with SSA provision 
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defining eligible recipients as including dependents age 18 to 20 years attending college); 

Nash v. Florida Industrial Commission, 389 U.S. 235, 19 L. Ed. 2d 438, 88 S. Ct. 362 (1967) 

(state statute denying unemployment benefits to persons who filed charges with NLRB 

impermissibly conflicts with federal statute designed to protect employees utilizing 

NLRB processes); Free v. Bland, 369 U.S. 663, 8 L. Ed. 2d 180, 82 S. Ct. 1089 (1962) 

(state statute denying rights of survivorship to persons purchasing federal bond with 

“community” assets impermissibly conflicts with federal regulation designed to allow 

co-ownership of bonds with rights of survivorship). 

Here, the City’s policy – which imposes additional requirements not found in the 

Relief Acts -- directly interferes with the Approved Landlord’s receipt of federal funds 

that they have been awarded under the Relief Acts.  As such, the policy “creates an 

unacceptable ‘obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress.’”  Marsh v Genentech, Inc, 693 F3d 546, 550 n 4 (6th Cir. 2012).  

Accordingly, the Court should find that the City’s policy is preempted by federal law. 

PRAYER FOR RELIEF 

The Relief Acts were enacted to provide emergency relief—not delayed or 

conditioned relief—to Americans affected by the economic hardships caused by the 

pandemic.  The City’s imposition of additional conditions upon Approved Landlords 

that impeded full distribution of emergency rental relief funds awarded and owed to them 

expressly contravenes the objectives embodied in language of the Relief Statutes—

establishing an obstacle to effecting the purpose of the Relief Acts.  
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Plaintiff requests that the Court find that the City’s additional conditions are 

preempted by Federal law and therefore are unlawful.  Plaintiff requests that the Court 

specifically hold that the City’s requirement that an Approved Landlord first obtain a 

CoC (or exception to same) prior to receiving all awarded emergency CERA funding is 

preempted by the plain language and expressly stated objectives of the Relief Acts.  

    /s/ Jamie Warrow    

Jamie Warrow 
Kickham Hanley PLLC 
32121 Woodward Avenue, Suite 300 
Royal Oak, Michigan 48073 
(248) 544-1500 
jwarrow@kickhamhanley.com 
P61521 
Counsel for Plaintiff and the Putative Class 

 

Date: December 3, 2024 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 3, 2024, I served the Plaintiff’s Renewed 

Motion for Partial Summary Judgment pursuant to F.R.Civ.P 56 on the Issue of 

Obstacle Preemption and the Brief in Support on all counsel of record using the Court’s 

electronic filing system.     

       /s/ Jamie Warrow  
       Jamie Warrow 
 

4899-2244-1731, v. 1 
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15 USCS § 9058a 

Current through Public Law 117-214, approved October 19, 2022. 

 

United States Code Service  >  TITLE 15. COMMERCE AND TRADE (Chs. 1 — 120)  >  CHAPTER 116. 

CORONAVIRUS ECONOMIC STABILIZATION (CARES ACT) (§§ 9001 — 9141)  >  ECONOMIC 

STABILIZATION AND ASSISTANCE TO SEVERELY DISTRESSED SECTORS OF THE UNITED 

STATES ECONOMY (§§ 9041 — 9141)  >  CORONAVIRUS ECONOMIC STABILIZATION (§§ 9041 — 

9063) 

 

§ 9058a. Emergency rental assistance 
 
 

(a) Appropriation.   

(1)  In general. Out of any money in the Treasury of the United States not otherwise appropriated, there are 

appropriated for making payments to eligible grantees under this section, $25,000,000,000 for fiscal year 2021. 

(2)  Reservation of funds for the territories and tribal communities. Of the amount appropriated under paragraph (1), 

the Secretary shall reserve— 

(A)  $400,000,000 of such amount for making payments under this section to the Commonwealth of Puerto 

Rico, the United States Virgin Islands, Guam, the Commonwealth of the Northern Mariana Islands, and 

American Samoa; and 

(B)  $800,000,000 of such amount for making payments under this section to eligible grantees described in 

subparagraphs (C) and (D) of subsection (k)(2); and 

(C)  $15,000,000 for administrative expenses of the Secretary described in subsection (h). 

(b) Payments for rental assistance.   

(1)  Allocation and payments to states and units of local government. 

(A)  In general. The amount appropriated under paragraph (1) of subsection (a) that remains after the application 

of paragraph (2) of such subsection shall be allocated and paid to eligible grantees described in subparagraph (B) 

in the same manner as the amount appropriated under subsection (a)(1) of section 601 of the Social Security Act 

(42 U.S.C. 801) is allocated and paid to States and units of local government under subsections (b) and (c) of such 

section, and shall be subject to the same requirements, except that— 

(i)  the deadline for payments under section 601(b)(1) of such Act [42 USCS § 801(b)(1)] shall, for purposes 

of payments under this section, be deemed to be not later than 30 days after the date of enactment of this 

section [enacted Dec. 27, 2020]; 

(ii)  the amount referred to in paragraph (3) of section 601(c) of such Act shall be deemed to be the amount 

appropriated under paragraph (1) of subsection (a) of this Act that remains after the application of paragraph 

(2) of such subsection; 

(iii)  section 601(c) of the Social Security Act [42 USCS § 801(c)] shall be applied— 

(I)  by substituting “1 of the 50 States or the District of Columbia” for “1 of the 50 States” each place it 

appears; 

(II)  in paragraph (2)(A), by substituting “$200,000,000” for “$1,250,000,000”; 

Case 2:23-cv-11645-BRM-KGA   ECF No. 50-1, PageID.1718   Filed 12/03/24   Page 2 of 92

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:631J-H093-CH1B-T47V-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:61XJ-4VC3-GXJ9-33X3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:61XJ-4VC3-GXJ9-33X3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:61XJ-4VC3-GXJ9-33X3-00000-00&context=1000516


Page 2 of 8 

15 USCS § 9058a 

   

(III)  in paragraph (2)(B), by substituting “each of the 50 States and District of Columbia” for “each of 

the 50 States”; 

(IV)  in paragraph (4), by substituting “excluding the Commonwealth of Puerto Rico, the United States 

Virgin Islands, Guam, the Commonwealth of the Northern Mariana Islands, and American Samoa” for 

“excluding the District of Columbia and territories specified in subsection (a)(2)(A)”; and 

(V)  without regard to paragraph (6); 

(iv)  section 601(d) of such Act [42 USCS § 801(d)] shall not apply to such payments; and 

(v)  section 601(e) [42 USCS § 801(e)] shall be applied— 

(I)  by substituting “under section 501 of subtitle A of title V of division N of the Consolidated 

Appropriations Act, 2021” for “under this section”; and 

(II)  by substituting “local government elects to receive funds from the Secretary under section 501 of 

subtitle A of title V of division N of the Consolidated Appropriations Act, 2021 and will use the funds 

in a manner consistent with such section” for “local government’s proposed uses of the funds are 

consistent with subsection (d)”. 

(B)  Eligible grantees described. The eligible grantees described in this subparagraph are the following: 

(i)  A State that is 1 of the 50 States or the District of Columbia. 

(ii)  A unit of local government located in a State described in clause (i). 

(2)  Allocation and payments to tribal communities. 

(A)  In general. From the amount reserved under subsection (a)(2)(B), the Secretary shall— 

(i)  pay the amount equal to 0.3 percent of such amount to the Department of Hawaiian Home Lands; and 

(ii)  subject to subparagraph (B), from the remainder of such amount, allocate and pay to each Indian tribe 

(or, if applicable, the tribally designated housing entity of an Indian tribe) that was eligible for a grant under 

title I of the Native American Housing Assistance and Self-Determination Act of 1996 (NAHASDA) (25 

U.S.C. 4111 et seq.) for fiscal year 2020 an amount that bears the same proportion to the such remainder as 

the amount each such Indian tribe (or entity) was eligible to receive for such fiscal year from the amount 

appropriated under paragraph (1) under the heading “native american programs” under the heading “Public 

and Indian Housing” of title II of division H of the Further Consolidated Appropriations Act, 2020 (Public 

Law 116-94) (42 U.S.C. 1437 et seq.) to carry out the Native American Housing Block Grants program bears 

to the amount appropriated under such paragraph for such fiscal year, provided the Secretary shall be 

authorized to allocate, in an equitable manner as determined by the Secretary, and pay any Indian tribe that 

opted out of receiving a grant allocation under the Native American Housing Block Grants program formula 

in fiscal year 2020, including by establishing a minimum amount of payments to such Indian tribe, provided 

such Indian tribe notifies the Secretary not later than 30 days after the date of enactment of this Act [enacted 

Dec. 27, 2020] that it intends to receive allocations and payments under this section. 

(B)   Pro rata adjustment; distribution of declined funds. 

(i)  Pro rata adjustments. The Secretary shall make pro rata reductions in the amounts of the allocations 

determined under clause (ii) of subparagraph (A) for entities described in such clause as necessary to ensure 

that the total amount of payments made pursuant to such clause does not exceed the remainder amount 

described in such clause. 

(ii)  Distribution of declined funds. If the Secretary determines as of 30 days after the date of enactment of 

this Act [enacted Dec. 27, 2020] that an entity described in clause (ii) of subparagraph (A) has declined to 

receive its full allocation under such clause then, not later than 15 days after such date, the Secretary shall 

redistribute, on a pro rata basis, such allocation among the other entities described in such clause that have 

not declined to receive their allocations. 

(3)  Allocations and payments to territories. 
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(A)  In general. From the amount reserved under subsection (a)(2)(A), subject to subparagraph (B), the Secretary 

shall allocate and pay to each eligible grantee described in subparagraph (C) an amount equal to the product of— 

(i)  the amount so reserved; and 

(ii)  each such eligible grantee’s share of the combined total population of all such eligible grantees, as 

determined by the Secretary. 

(B)  Allocation adjustment. 

(i)  Requirement. The sum of the amounts allocated under subparagraph (A) to all of the eligible grantees 

described in clause (ii) of subparagraph (C) shall not be less than the amount equal to 0.3 percent of the 

amount appropriated under subsection (a)(1). 

(ii)  Reduction. The Secretary shall reduce the amount of the allocation determined under subparagraph (A) 

for the eligible grantee described in clause (i) of subparagraph (C) as necessary to meet the requirement of 

clause (i). 

(C)  Eligible grantees described. The eligible grantees described in this subparagraph are— 

(i)  the Commonwealth of Puerto Rico; and 

(ii)  the United States Virgin Islands, Guam, the Commonwealth of the Northern Mariana Islands, and 

American Samoa. 

(c) Use of funds.   

(1)  In general. An eligible grantee shall only use the funds provided from a payment made under this section to 

provide financial assistance and housing stability services to eligible households. 

(2)  Financial assistance. 

(A)  In general. Not less than 90 percent of the funds received by an eligible grantee from a payment made under 

this section shall be used to provide financial assistance to eligible households, including the payment of 

(i)  rent; 

(ii)  rental arrears; 

(iii)  utilities and home energy costs; 

(iv)  utilities and home energy costs arrears; and 

(v)  other expenses related to housing incurred due, directly or indirectly, to the novel coronavirus disease 

(COVID-19) outbreak, as defined by the Secretary. 

Such assistance shall be provided for a period not to exceed 12 months except that grantees may provide 

assistance for an additional 3 months only if necessary to ensure housing stability for a household subject to 

the availability of funds. 

(B)  Limitation on assistance for prospective rent payments. 

(i)  In general. Subject to the exception in clause (ii), an eligible grantee shall not provide an eligible 

household with financial assistance for prospective rent payments for more than 3 months based on any 

application by or on behalf of the household. 

(ii)  Exception. For any eligible household described in clause (i), such household may receive financial 

assistance for prospective rent payments for additional months: 

(I)  subject to the availability of remaining funds currently allocated to the eligible grantee, and 

(II)  based on a subsequent application for additional financial assistance provided that the total months 

of financial assistance provided to the household do not exceed the total months of assistance allowed 

under subparagraph (A). 
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(iii)  Further limitation. To the extent that applicants have rental arrears, grantees may not make 

commitments for prospective rent payments unless they have also provided assistance to reduce an eligible 

household’s rental arrears. 

(C)  Distribution of financial assistance. 

(i)  Payments. 

(I)  In general. With respect to financial assistance for rent and rental arrears and utilities and home 

energy costs and utility and home energy costs arrears provided to an eligible household from a payment 

made under this section, an eligible grantee shall make payments to a lessor or utility provider on behalf 

of the eligible household, except that, if the lessor or utility provider does not agree to accept such 

payment from the grantee after outreach to the lessor or utility provider by the grantee, the grantee may 

make such payments directly to the eligible household for the purpose of making payments to the lessor 

or utility provider. 

(II)  Rule of construction. Nothing in this section shall be construed to invalidate any otherwise 

legitimate grounds for eviction. 

(ii)  Documentation. For any payments made by an eligible grantee to a lessor or utility provider on behalf 

of an eligible household, the eligible grantee shall provide documentation of such payments to such 

household. 

(3)  Housing stability services. Not more than 10 percent of funds received by an eligible grantee from a payment 

made under this section may be used to provide eligible households with case management and other services related 

to the novel coronavirus disease (COVID-19) outbreak, as defined by the Secretary, intended to help keep households 

stably housed. 

(4)  Prioritization of assistance. 

(A)  In reviewing applications for financial assistance and housing stability services to eligible households from a 

payment made under this section, an eligible grantee shall prioritize consideration of the applications of an 

eligible household that satisfies any of the following conditions: 

(i)  The income of the household does not exceed 50 percent of the area median income for the household. 

(ii)  1 or more individuals within the household are unemployed as of the date of the application for 

assistance and have not been employed for the 90-day period preceding such date. 

(B)  Nothing in this section shall be construed to prohibit an eligible grantee from providing a process for the 

further prioritizing of applications for financial assistance and housing stability services from a payment made 

under this section, including to eligible households in which 1 or more individuals within the household were 

unable to reach their place of employment or their place of employment was closed because of a public health 

order imposed as a direct result of the COVID-19 public health emergency. 

(5)  Administrative costs. 

(A)  In general. Not more than 10 percent of the amount paid to an eligible grantee under this section may be 

used for administrative costs attributable to providing financial assistance and housing stability services under 

paragraphs (2) and (3), respectively, including for data collection and reporting requirements related to such 

funds. 

(B)  No other administrative costs. Amounts paid under this section shall not be used for any administrative 

costs other than to the extent allowed under subparagraph (A). 

(d) Reallocation of unused funds.   Beginning on September 30, 2021, the Secretary shall recapture excess funds, as 

determined by the Secretary, not obligated by a grantee for the purposes described under subsection (c) and the Secretary 

shall reallocate and repay such amounts to eligible grantees who, at the time of such reallocation, have obligated at least 65 

percent of the amount originally allocated and paid to such grantee under subsection (b)(1), only for the allowable uses 

described under subsection (c). The amount of any such reallocation shall be determined based on demonstrated need 

within a grantee’s jurisdiction, as determined by the Secretary. 
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(e) Availability.   

(1)  In general. Funds provided to an eligible grantee under a payment made under this section shall remain available 

through September 30, 2022. 

(2)  Extension for funds provided pursuant to a reallocation of unused funds. For funds reallocated to an eligible 

grantee pursuant to subsection (d), an eligible grantee may request, subject to the approval of the Secretary, a 90-day 

extension of the deadline established in paragraph (1). 

(f) Application for assistance by landlords and owners.   

(1)  In general. Subject to paragraph (2), nothing in this section shall preclude a landlord or owner of a residential 

dwelling from— 

(A)  assisting a renter of such dwelling in applying for assistance from a payment made under this section; or 

(B)  applying for such assistance on behalf of a renter of such dwelling. 

(2)  Requirements for applications submitted on behalf of tenants. If a landlord or owner of a residential dwelling 

submits an application for assistance from a payment made under this section on behalf of a renter of such 

dwelling— 

(A)  the landlord must obtain the signature of the tenant on such application, which may be documented 

electronically; 

(B)  documentation of such application shall be provided to the tenant by the landlord; and 

(C)  any payments received by the landlord from a payment made under this section shall be used to satisfy the 

tenant’s rental obligations to the owner. 

(g) Reporting requirements.   

(1)  In general. The Secretary, in consultation with the Secretary of Housing and Urban Development, shall provide 

public reports not less frequently than quarterly regarding the use of funds made available under this section, which 

shall include, with respect to each eligible grantee under this section, both for the past quarter and over the period for 

which such funds are available— 

(A)  the number of eligible households that receive assistance from such payments; 

(B)  the acceptance rate of applicants for assistance; 

(C)  the type or types of assistance provided to each eligible household; 

(D)  the average amount of funding provided per eligible household receiving assistance; 

(E)  household income level, with such information disaggregated for households with income that— 

(i)  does not exceed 30 percent of the area median income for the household; 

(ii)  exceeds 30 percent but does not exceed 50 percent of the area median income for the household; and 

(iii)  exceeds 50 percent but does not exceed 80 percent of area median income for the household; and 

(F)  the average number of monthly rental or utility payments that were covered by the funding amount that a 

household received, as applicable. 

(2)  Disaggregation. Each report under this subsection shall disaggregate the information relating to households 

provided under subparagraphs (A) through (F) of paragraph (1) by the gender, race, and ethnicity of the primary 

applicant for assistance in such households. 

(3)  Alternative reporting requirements for certain grantees. The Secretary may establish alternative reporting 

requirements for grantees described in subsection (b)(2). 

(4)  Privacy requirements. 

(A)  In general. Each eligible grantee that receives a payment under this section shall establish data privacy and 

security requirements for the information described in paragraph (1) that— 
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(i)  include appropriate measures to ensure that the privacy of the individuals and households is protected; 

(ii)  provide that the information, including any personally identifiable information, is collected and used 

only for the purpose of submitting reports under paragraph (1); and 

(iii)  provide confidentiality protections for data collected about any individuals who are survivors of 

intimate partner violence, sexual assault, or stalking. 

(B)  Statistical research. 

(i)  In general. The Secretary— 

(I)  may provide full and unredacted information provided under subparagraphs (A) through (F) of 

paragraph (1), including personally identifiable information, for statistical research purposes in 

accordance with existing law; and 

(II)  may collect and make available for statistical research, at the census tract level, information 

collected under subparagraph (A). 

(ii)  Application of privacy requirements. A recipient of information under clause (i) shall establish for such 

information the data privacy and security requirements described in subparagraph (A). 

(5)  Nonapplication of the paperwork reduction act. Subchapter I of chapter 35 of title 44, United States Code, shall 

not apply to the collection of information for the reporting or research requirements specified in this subsection. 

(h) Administrative expenses of the Secretary.   Of the funds appropriated pursuant to subsection (a), not more than 

$15,000,000 may be used for administrative expenses of the Secretary in administering this section, including technical 

assistance to grantees in order to facilitate effective use of funds provided under this section. 

(i) Inspector General oversight; recoupment.   

(1)  Oversight authority. The Inspector General of the Department of the Treasury shall conduct monitoring and 

oversight of the receipt, disbursement, and use of funds made available under this section. 

(2)  Recoupment. If the Inspector General of the Department of the Treasury determines that a State, Tribal 

government, or unit of local government has failed to comply with subsection (c), the amount equal to the amount of 

funds used in violation of such subsection shall be booked as a debt of such entity owed to the Federal Government. 

Amounts recovered under this subsection shall be deposited into the general fund of the Treasury. 

(3)  Appropriation. Out of any money in the Treasury of the United States not otherwise appropriated, there are 

appropriated to the Office of the Inspector General of the Department of the Treasury, $6,500,000 to carry out 

oversight and recoupment activities under this subsection. Amounts appropriated under the preceding sentence shall 

remain available until expended. 

(4)  Authority of inspector general. Nothing in this subsection shall be construed to diminish the authority of any 

Inspector General, including such authority as provided in the Inspector General Act of 1978 (5 U.S.C. App.) 

(j) Treatment of assistance.   Assistance provided to a household from a payment made under this section shall not be 

regarded as income and shall not be regarded as a resource for purposes of determining the eligibility of the household or 

any member of the household for benefits or assistance, or the amount or extent of benefits or assistance, under any 

Federal program or under any State or local program financed in whole or in part with Federal funds. 

(k) Definitions.   In this section: 

(1)  Area median income. The term “area median income” means, with respect to a household, the median income for 

the area in which the household is located, as determined by the Secretary of Housing and Urban Development. 

(2)  Eligible grantee. The term “eligible grantee” means any of the following: 

(A)  A State (as defined in section 601(g)(4) of the Social Security Act (42 U.S.C. 801(g)(4)). 

(B)  A unit of local government (as defined in paragraph (5)). 
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(C)  An Indian tribe or its tribally designated housing entity (as such terms are defined in section 4 of the Native 

American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. 4103)) that was eligible to receive a 

grant under title I of such Act (25 U.S.C. 4111 et seq.) for fiscal year 2020 from the amount appropriated under 

paragraph (1) under the heading “native american programs” under the heading “Public and Indian Housing” of 

title II of division H of the Further Consolidated Appropriations Act, 2020 (Public Law 116-94) (42 U.S.C. 1437 et 

seq.) to carry out the Native American Housing Block Grants program. For the avoidance of doubt, the term 

Indian tribe shall include Alaska native corporations established pursuant to the Alaska Native Claims Settlement 

Act (43 U.S.C. 1601 et seq.). 

(D)  The Department of Hawaiian Homelands. 

(3)  Eligible household. 

(A)  In general. The term “eligible household” means a household of 1 or more individuals who are obligated to 

pay rent on a residential dwelling and with respect to which the eligible grantee involved determines— 

(i)  that 1 or more individuals within the household has 

(I)  qualified for unemployment benefits or 

(II)  experienced a reduction in household income, incurred significant costs, or experienced other 

financial hardship due, directly or indirectly, to the novel coronavirus disease (COVID-19) outbreak, 

which the applicant shall attest in writing; 

(ii)  that 1 or more individuals within the household can demonstrate a risk of experiencing homelessness or 

housing instability, which may include— 

(I)  a past due utility or rent notice or eviction notice; 

(II)  unsafe or unhealthy living conditions; or 

(III)  any other evidence of such risk, as determined by the eligible grantee involved; and 

(iii)  the household has a household income that is not more than 80 percent of the area median income for 

the household. 

(B)  Exception. To the extent feasible, an eligible grantee shall ensure that any rental assistance provided to an 

eligible household pursuant to funds made available under this section is not duplicative of any other Federally 

funded rental assistance provided to such household. 

(C)  Income determination. 

(i)  In determining the income of a household for purposes of determining such household’s eligibility for 

assistance from a payment made under this section (including for purposes of subsection (c)(4)), the eligible 

grantee involved shall consider either 

(I)  the household’s total income for calendar year 2020, or 

(II)  subject to clause (ii), sufficient confirmation, as determined by the Secretary, of the household’s 

monthly income at the time of application for such assistance. 

(ii)  In the case of income determined under subclause (II), the eligible grantee shall be required to re-

determine the eligibility of a household’s income after each such period of 3 months for which the 

household receives assistance from a payment made under this section. 

(4)  Inspector general. The term “Inspector General” means the Inspector General of the Department of the 

Treasury. 

(5)  Secretary. The term “Secretary” means the Secretary of the Treasury. 

(6)  Unit of local government. The term “unit of local government” has the meaning given such term in paragraph (2) 

of section 601(g) of the Social Security Act (42 U.S.C. 801(g)), except that, in applying such term for purposes of this 

section, such paragraph shall be applied by substituting “200,000” for “500,000”. 
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(l) Termination of program.   The authority of an eligible grantee to make new obligations to provide payments under 

subsection (c) shall terminate on the date established in subsection (e) for that eligible grantee. Amounts not expended in 

accordance with this section shall revert to the Department of the Treasury. 

History 
 
 

Dec. 27, 2020, P.L. 116-260, Title V, Subtitle A, § 501, 134 Stat. 2069; Mar. 11, 2021, P.L. 117-2, Title III, Subtitle B, § 3201(h), 135 

Stat. 58. 

Annotations 

Notes 
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Explanatory notes: 

Amendment Notes 

2021. 

Explanatory notes: 

This section was enacted as part of Act Dec. 27, 2020,  P.L. 116-260, and not as part of Act March 27, 2020,  P.L. 116-136, which 

generally comprises this chapter. 

Amendment Notes 

2021. 

The 2021 amendment by P.L. 117-2 substituted “September 30, 2022” for “December 31, 2021” in (e)(1). 
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§ 9058c. Emergency rental assistance 
 
 

(a) Funding.   

(1)  Appropriation. In addition to amounts otherwise available, there is appropriated to the Secretary of the Treasury 

for fiscal year 2021, out of any money in the Treasury not otherwise appropriated, $21,550,000,000, to remain 

available until September 30, 2027, for making payments to eligible grantees under this section— 

(2)  Reservation of funds. Of the amount appropriated under paragraph (1), the Secretary shall reserve— 

(A)  $305,000,000 for making payments under this section to the Commonwealth of Puerto Rico, the United 

States Virgin Islands, Guam, the Commonwealth of the Northern Mariana Islands, and American Samoa; 

(B)  $30,000,000 for costs of the Secretary for the administration of emergency rental assistance programs and 

technical assistance to recipients of any grants made by the Secretary to provide financial and other assistance to 

renters; 

(C)  $3,000,000 for administrative expenses of the Inspector General relating to oversight of funds provided in 

this section; and 

(D)  $2,500,000,000 for payments to high-need grantees as provided in this section. 

(b) Allocation of funds to eligible grantees.   

(1)  Allocation for States and units of local government. 

(A)  In general. The amount appropriated under paragraph (1) of subsection (a) that remains after the application 

of paragraph (2) of such subsection shall be allocated to eligible grantees described in subparagraphs (A) and (B) 

of subsection (f)(1) in the same manner as the amount appropriated under section 501 of subtitle A of title V of 

division N of the Consolidated Appropriations Act, 2021 (Public Law 116-260) [15 USCS § 9058a] is allocated to 

States and units of local government under subsection (b)(1) of such section, except that section 501(b) of such 

subtitle A [15 USCS § 9058a(b)] shall be applied— 

(i)  without regard to clause (i) of paragraph (1)(A); 

(ii)  by deeming the amount appropriated under paragraph (1) of subsection (a) of this Act that remains after 

the application of paragraph (2) of such subsection to be the amount deemed to apply for purposes of 

applying clause (ii) of section 501(b)(1)(A) of such subtitle A [15 USCS § 9058a(b)(1)(A)]; 

(iii)  by substituting “$152,000,000” for “$200,000,000” each place such term appears; 

(iv)  in subclause (I) of such section 501(b)(1)(A)(v) [15 USCS § 9058a(b)(1)(A)(v)], by substituting “under 

section 3201 of the American Rescue Plan Act of 2021 [15 USCS § 9058c]” for “under section 501 of 

subtitle A of title V of division N of the Consolidated Appropriations Act, 2021 [15 USCS § 9058a]”; and 
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(v)  in subclause (II) of such section 501(b)(1)(A)(v) [15 USCS § 9058a(b)(1)(A)(v)], by substituting “local 

government elects to receive funds from the Secretary under section 3201 of the American Rescue Plan Act 

of 2021 [15 USCS § 9058c] and will use the funds in a manner consistent with such section” for “local 

government elects to receive funds from the Secretary under section 501 of subtitle A of title V of division 

N of the Consolidated Appropriations Act, 2021 [15 USCS § 9058a] and will use the funds in a manner 

consistent with such section”. 

(B)  Pro rata adjustment. The Secretary shall make pro rata adjustments in the amounts of the allocations 

determined under subparagraph (A) of this paragraph for entities described in such subparagraph as necessary to 

ensure that the total amount of allocations made pursuant to such subparagraph does not exceed the remainder 

appropriated amount described in such subparagraph. 

(2)  Allocations for territories. The amount reserved under subsection (a)(2)(A) shall be allocated to eligible grantees 

described in subsection (f)(1)(C) in the same manner as the amount appropriated under section 501(a)(2)(A) of 

subtitle A of title V of division N of the Consolidated Appropriations Act, 2021 (Public Law 116-260) [15 USCS § 

9058a(a)(2)(A)] is allocated under section 501(b)(3) of such subtitle A [15 USCS § 9058a(b)(3)] to eligible grantees 

described under subparagraph (C) of such section 501(b)(3) [15 USCS § 9058a(b)(3)], except that section 501(b)(3) of 

such subtitle A [15 USCS § 9058a(b)(3)] shall be applied— 

(A)  in subparagraph (A), by inserting “of section 3201 of the American Rescue Plan Act of 2021 [15 USCS § 

9058c]” after “the amount reserved under subsection (a)(2)(A)”; and 

(B)  in clause (i) of subparagraph (B), by substituting “the amount equal to 0.3 percent of the amount 

appropriated under subsection (a)(1)” with “the amount equal to 0.3 percent of the amount appropriated under 

subsection (a)(1) of section 3201 of the American Rescue Plan Act of 2021 [15 USCS § 9058c]”. 

(3)  High-need grantees. The Secretary shall allocate funds reserved under subsection (a)(2)(D) to eligible grantees 

with a high need for assistance under this section, with the number of very low-income renter households paying 

more than 50 percent of income on rent or living in substandard or overcrowded conditions, rental market costs, and 

change in employment since February 2020 used as the factors for allocating funds. 

(c) Payment schedule.   

(1)  In general. The Secretary shall pay all eligible grantees not less than 40 percent of each such eligible grantee’s total 

allocation provided under subsection (b) within 60 days of enactment of this Act [enacted March 11, 2021]. 

(2)  Subsequent payments. The Secretary shall pay to eligible grantees additional amounts in tranches up to the full 

amount of each such eligible grantee’s total allocation in accordance with a procedure established by the Secretary, 

provided that any such procedure established by the Secretary shall require that an eligible grantee must have 

obligated not less than 75 percent of the funds already disbursed by the Secretary pursuant to this section prior to 

disbursement of additional amounts. 

(d) Use of funds.   

(1)  In general. An eligible grantee shall only use the funds provided from payments made under this section as 

follows: 

(A)  Financial assistance. 

(i)  In general. Subject to clause (ii) of this subparagraph, funds received by an eligible grantee from 

payments made under this section shall be used to provide financial assistance to eligible households, not to 

exceed 18 months, including the payment of— 

(I)  rent; 

(II)  rental arrears; 

(III)  utilities and home energy costs; 

(IV)  utilities and home energy costs arrears; and 

(V)  other expenses related to housing, as defined by the Secretary. 
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(ii)  Limitation. The aggregate amount of financial assistance an eligible household may receive under this 

section, when combined with financial assistance provided under section 501 of subtitle A of title V of 

division N of the Consolidated Appropriations Act, 2021 (Public Law 116-260) [15 USCS § 9058a], shall not 

exceed 18 months. 

(B)  Housing stability services. Not more than 10 percent of funds received by an eligible grantee from payments 

made under this section may be used to provide case management and other services intended to help keep 

households stably housed. 

(C)  Administrative costs. Not more than 15 percent of the total amount paid to an eligible grantee under this 

section may be used for administrative costs attributable to providing financial assistance, housing stability 

services, and other affordable rental housing and eviction prevention activities, including for data collection and 

reporting requirements related to such funds. 

(D)  Other affordable rental housing and eviction prevention activities. An eligible grantee may use any funds 

from payments made under this section that are unobligated on October 1, 2022, for purposes in addition to 

those specified in this paragraph, provided that— 

(i)  such other purposes are affordable rental housing and eviction prevention purposes, as defined by the 

Secretary, serving very low-income families (as such term is defined in section 3(b) of the United States 

Housing Act of 1937 (42 U.S.C. 1437a(b))); and 

(ii)  prior to obligating any funds for such purposes, the eligible grantee has obligated not less than 75 

percent of the total funds allocated to such eligible grantee in accordance with this section. 

(2)  Distribution of assistance. Amounts appropriated under subsection (a)(1) of this section shall be subject to the 

same terms and conditions that apply under paragraph (4) of section 501(c) of subtitle A of title V of division N of 

the Consolidated Appropriations Act, 2021 (Public Law 116-260) [15 USCS § 9058a(c)] to amounts appropriated under 

subsection (a)(1) of such section 501 [15 USCS § 9058a]. 

(e) Reallocation of funds.   

(1)  In general. Beginning March 31, 2022, the Secretary shall reallocate funds allocated to eligible grantees in 

accordance with subsection (b) but not yet paid in accordance with subsection (c)(2) according to a procedure 

established by the Secretary. 

(2)  Eligibility for reallocated funds. The Secretary shall require an eligible grantee to have obligated 50 percent of the 

total amount of funds allocated to such eligible grantee under subsection (b) to be eligible to receive funds reallocated 

under paragraph (1) of this subsection. 

(3)  Payment of reallocated funds by the Secretary. The Secretary shall pay to each eligible grantee eligible for a 

payment of reallocated funds described in paragraph (2) of this subsection the amount allocated to such eligible 

grantee in accordance with the procedure established by the Secretary in accordance with paragraph (1) of this 

subsection. 

(4)  Use of reallocated funds. Eligible grantees may use any funds received in accordance with this subsection only for 

purposes specified in paragraph (1) of subsection (d). 

(f) Definitions.   In this section: 

(1)  Eligible grantee. The term “eligible grantee” means any of the following: 

(A)  The 50 States of the United States and the District of Columbia. 

(B)  A unit of local government (as defined in paragraph (5)). 

(C)  The Commonwealth of Puerto Rico, the United States Virgin Islands, Guam, the Commonwealth of the 

Northern Mariana Islands, and American Samoa. 

(2)  Eligible household. The term “eligible household” means a household of 1 or more individuals who are obligated 

to pay rent on a residential dwelling and with respect to which the eligible grantee involved determines that— 

(A)  1 or more individuals within the household has— 
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(i)  qualified for unemployment benefits; or 

(ii)  experienced a reduction in household income, incurred significant costs, or experienced other financial 

hardship during or due, directly or indirectly, to the coronavirus pandemic; 

(B)  1 or more individuals within the household can demonstrate a risk of experiencing homelessness or housing 

instability; and 

(C)  the household is a low-income family (as such term is defined in section 3(b) of the United States Housing 

Act of 1937 (42 U.S.C. 1437a(b)). 

(3)  Inspector General. The term “Inspector General” means the Inspector General of the Department of the 

Treasury. 

(4)  Secretary. The term “Secretary” means the Secretary of the Treasury. 

(5)  Unit of local government. The term “unit of local government” has the meaning given such term in section 501 

of subtitle A of title V of division N of the Consolidated Appropriations Act, 2021 (Public Law 116-260) [15 USCS § 

9058a]. 

(g) Availability.   Funds provided to an eligible grantee under a payment made under this section shall remain available 

through September 30, 2025. 

(h) [Omitted]   

History 
 
 

March 11, 2021, P.L. 117-2, Title III, Subtitle B, § 3201, 135 Stat. 54. 

Annotations 

Notes 
 
 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Explanatory notes: 

This section was enacted as part of Act March 11, 2021,  P.L. 117-2, and not as part of Act March 27, 2020,  P.L. 116-136, which 

generally comprises this chapter. 

Subsec. (h), which has been omitted, amended 15 USCS § 9058a. 
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STATE OF MICHIGAN
OFFICE OF THE GOVERNORGRETCHEN WHITMER

GOVERNOR
GARUN GILCHRIST II

LT. GOVERNORLANSING

SECRETftRV CF SENATE
2020 JUH 26 PM3:S6 EXECUTIVE ORDER

No, 2020-134

Eviction diversion program for COVID-19-related debtors

Rescission of Executive Order 2020-118

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness
or death. It is caused by a new strain of coronavirus not previously identified in humans
and easily spread from person to person. There is currently no approved vaccine or antiviral
treatment for this disease.
On March 10, 2020, the Department of Health and Human Services identified the first two
presumptive-positive cases of COVID-19 in Michigan. On that same day, I issued Executive
Order 2020-4. This order declared a state of emergency across the state of Michigan under
section 1of article 5 of the Michigan Constitution of 1963, the Emergency Management Act,
1976 PA 390, as amended (EMA), MCL 30.401 et seq., and the Emergency Powers of the
Governor Act of 1945, 1945 PA 302, as amended (EPGA), MCL 10.31 et seq.

Since then, the virus spread across Michigan, bringing deaths in the thousands, confirmed
cases in the tens of thousands, and deep disruption to this state’s economy, homes, and
educational, civic, social, and religious institutions. On April 1, 2020, in response to the
widespread and severe health, economic, and social harms posed by the COVID-19
pandemic, I issued Executive Order 2020-33. This order expanded on Executive Order
2020-4 and declared both a state of emergency and a state of disaster across the State of
Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency
Management Act, and the Emergency Powers of the Governor Act of 1945. And on April 30,
2020, finding that COVID-19 had created emergency and disaster conditions across the
State of Michigan, I issued Executive Order 2020-67 to continue the emergency declaration
under the EPA, as well as Executive Order 2020-68 to issue new emergency and disaster
declarations under the EMA.
Those executive orders have been challenged in Michigan House of Representatives and
Michigan Senate v.Whitmer. On May 21, 2020, the Court of Claims ruled that Executive
Order 2020-67 is a valid exercise of authority under the Emergency Powers of the Governor
Act but that Executive Order 2020-68 is not a valid exercise of authority under the
Emergency Management Act. Both of those rulings are being challenged on appeal.
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On June 18, 2020, I issued Executive Order 2020-127, again finding that the COVID-19
pandemic constitutes a disaster and emergency throughout the State of Michigan. That
order constituted a state of emergency declaration under the Emergency Powers of the
Governor Act of 1945. And, to the extent the governor may declare a state of emergency and
a state of disaster under the Emergency Management Act when emergency and disaster
conditions exist yet the legislature had declined to grant an extension request, that order
also constituted a state of emergency and state of disaster declaration under that act.
The Emergency Powers of the Governor Act provides a sufficient legal basis for issuing this
executive order. In relevant part, it provides that, after declaring a state of emergency, "the
governor may promulgate reasonable orders, rules, and regulations as he or she considers
necessary to protect life and property or to bring the emergency situation within the
affected area under control.” MCL 10.31(1).
Nevertheless, subject to the ongoing litigation and the possibility that current rulings may
be overturned or otherwise altered on appeal, I also invoke the Emergency Management
Act as a basis for executive action to combat the spread of COVID-19 and mitigate the
effects of this emergency on the people of Michigan, with the intent to preserve the rights
and protections provided by the EMA. The EMA vests the governor with broad powers and
duties to “cop[e] with dangers to this state or the people of this state presented by a disaster
or emergency,” which the governor may implement through “executive orders,
proclamations, and directives having the force and effect of law.” MCL 30.403(l)-(2). This
executive order falls within the scope of those powers and duties, and to the extent the
governor may declare a state of emergency and a state of disaster under the Emergency
Management Act when emergency and disaster conditions exist yet the legislature has not
granted an extension request, they too provide a sufficient legal basis for this order.
Executive Order 2020-118 and its predecessors, which temporarily prohibited removal or
exclusion of a tenant or mobile home owner from their residential premises, were issued
because removing or excluding people from their residences was likely to exacerbate the
public health threat of COVID-19. Although COVID-19 remains a deadly pandemic,
conditions in Michigan are improving. As a result, it is now reasonable and necessary to
replace the eviction moratorium with a special judicial process for addressing COVID-19-
related debts. This process will keep people in their homes, while facilitating prompt
payment to landlords.

To facilitate this transition, this order temporarily extends, and then rescinds, the eviction
moratorium. Beginning July 16, 2020, Michigan landlords and lenders are strongly
encouraged to take advantage of COVID-19 housing debt remedies, rather than pursuing
eviction or foreclosure.

Acting under the Michigan Constitution of 1963 and Michigan law, I order the following:

1. Executive Order 2020-118 is temporarily extended and will remain in effect through
July 15, 2020. Effective July 16, 2020 at 12:01 am, Executive Order 2020-118 is
rescinded.

2. “COVID-19 housing debt” means a money debt resulting at least in part from a
breach of a residential lease, residential executory contract, or residential mortgage
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due to failure to make a required payment during a state of emergency or state of
disaster arising out of the COVID-19 pandemic.

3. A conditional dismissal, pursuant to Michigan Court Rule 2.602, of a claim based on
COVID-19 housing debt may provide for the Eviction Diversion Program (EDP) or
any similar relief fund established at the county or municipal level to satisfy up to
90% of the amount due to the plaintiff via a lump sum rental assistance payment,
subject to availability of funds.
(a) Rental assistance under this section is available only for COVID-19 housing

debt.

(b) Non-COVID-19 housing debt must be paid by the tenant either in a lump sum or
as part of a conditional dismissal.

(c) A conditional dismissal that includes EDP rental assistance must require the
defendant’s share of the amount due to be paid in 12 equal monthly payments.

(d) In order to receive a lump sum rental assistance payment, plaintiff must waive
any late fees or penalties, and must forgive one-ninth of one dollar of the
remaining amount due for every dollar received as a lump sum payment. For
example: (i) if a plaintiff receives $900 from the Eviction Diversion Program on a
$1,000 arrearage, they must forgive the remaining $100; (ii) if a plaintiff receives
$450 from the Eviction Diversion Program on a $1,000 arrearage, they must
forgive $50, and the defendant tenant is responsible for paying the remaining
$500 in twelve equal monthly payments.

4. Eligibility for rental assistance payments under section 3 will be based on tenant
income and household size.
(a) Households up to 100% of area median income (AMI), calculated based on income

during the period for which assistance is sought, will be eligible for rental
assistance, with a target of half of funds reserved for households earning less
than 50% of AMI.

(b) Tenant responsibility will vary based on AMI and amount due.

(c) The Department of Labor and Economic Opportunity (LEO) must issue program
guidance to implement this section.

5. LEO will issue grants to Housing Assessment and Resource Agencies (HARAs) to
administer the Eviction Diversion Program. HARAs are responsible for making
rental assistance payments under section 3 of this order, consistent with the
eligibility criteria in section 4 and relevant LEO guidance.

6. Any statutory limits on the court of this state to adjourn any proceedings, toll any
redemption periods or limitations periods, or extend any deadlines are suspended
through July 31, 2020 at 11:59 pm.
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7. For purposes of this order, “Eviction Diversion Program” refers to the rental
assistance program funded by section 506 of Enrolled Senate Bill 690 of 2020.

8. A copy of this order will be transmitted to the State Court Administrative Office.
Given under my hand and the Great Seal of the State of Michigan.

Date: June 26, 2020
GRETCHEN WHITMER
GOVERNORTime: 11:45 pm

By the Governor:

SECRETARY OF STATE

4
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Congressional Research Service

SUMMARY 

Pandemic Relief: The Emergency Rental 
Assistance Program 
In response to concerns about the economic effects of the COVID-19 pandemic on renters and 
their landlords, Congress created a $25 billion Emergency Rental Assistance (ERA) program in 
the Consolidated Appropriations Act, 2021 (Division N of P.L. 116-260). A second round of 
ERA funding—$21.55 billion—was included in Section 3201 of the American Rescue Plan Act 
of 2021 (P.L. 117-2). Throughout this report, when there are relevant distinctions between the 
two laws, the program is accordingly referred to as either ERA-1 or ERA-2.

ERA is administered by the Department of the Treasury. Funding under both ERA-1 and ERA-2
was provided to states, localities, and territories via a per capita formula allocation. The formula 
for allocating ERA-1 funding guaranteed states a minimum initial allocation of $200 million. 
ERA-1 also included a set-aside for tribes. The formula for allocating ERA-2 funding guaranteed
to states a $152 million minimum initial allocation. ERA-2 did not include a tribal set-aside, but 
did include a set-aside of $2.5 billion for�“high�need”�grantees. 

P.L. 116-260 established various parameters for how the ERA-1 funding can be used. Among other requirements, states and 
localities must use the bulk of funds for financial assistance, defined to include rental assistance and utility assistance 
(including payment of arrearages as well as prospective rental payments). Remaining funds may be used for housing stability 
services (case management and other supports to help families retain their housing) and administrative expenses. Renters are 
eligible for assistance if they are low-income, experiencing financial hardship due to the pandemic, and at risk of 
homelessness or housing insecurity. Grantees were directed to prioritize very low-income renters for assistance. The law also 
established obligation and expenditure deadlines and imposed various reporting requirements on the Treasury Secretary.

These parameters were changed somewhat for ERA-2. Specifically, the amount that can be spent on administrative expenses 
was increased for ERA-2, and grantees may be able to use ERA-2 funds that remained unobligated as of October 1, 2022, for 
a broader range of affordable housing and eviction prevention activities. Further, eligibility for assistance was broadened to 
include households experiencing financial hardship during the pandemic. P.L. 117-2 also extended the availability of ERA-1
funding from December 31, 2021, to September 30, 2022; ERA-2 funding was made available through September 30, 2025. 
The laws governing ERA-1 and ERA-2 directed Treasury to recapture and reallocate unused ERA funding from slow 
spending grantees to fast spending grantees. 

Within the statutory requirements—and any additional guidance established by Treasury—states and localities have had 
flexibility in designing their ERA programs. The ability of states and localities to structure their programs differently means 
that the experience of similarly situated renters seeking assistance varied geographically. Similarly, there has been geographic 
variability in the degree to which existing resources—both ERA and other funds—have been adequate to meet demand for 
rental assistance and the speed at which grantees have been able to disburse assistance. 

One concern since the ERA program initially launched has been the relatively slow rate of expenditure. Slow expenditure 
may be attributable to grantees struggling to launch programs (particularly if they had no prior experience administering 
emergency rental assistance); having difficulty attracting or processing eligible renters; receiving too much funding relative 
to demand (particularly in the case of some smaller states); and other factors. As of the cover date of this report, Treasury had 
completed four rounds of ERA-1 recapture and reallocation (as well as one round of tribal recapture and reallocation) and one 
round of ERA-2 recapture and reallocation, redirecting more than $3.1 billion in ERA-1 funding and more than $500 million 
in ERA-2 funding among grantees with higher expenditure rates. Of the amount redistributed, about 58% of ERA-1 funds 
were redistributed within the same state, with the remaining funds redistributed across states, often from small states (those 
that received the minimum allocation) to larger states.

Grantees have reported some basic information to Treasury on how they have spent ERA funding and who they have served. 
Data from the first quarter of 2021 through the second quarter of 2022 showed that grantees had provided ERA to 5.35 
million unique households, the majority of which had incomes at or below 30% of local area median income. Roughly 70% 
of those served received rental assistance and about 64% received assistance with rental arrears. About 14% received utility 
assistance and 27% received assistance with utility arrears. The U.S. Department of Housing and Urban Development is 
funding a study to better understand the range of impacts the ERA program has had on program participants and their 
communities.
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�����	�����������������������������������1���&�����9���������������������������������������������	���	�����������������1���������������1�������������.�.�����.���	�����������������.�����������1��
���������������&�����������9���	�����������	�������1�������������	�������	�,�������������������������������*�������������������������������	���-�������+�������.����������
���������
���A�����������%�������A�'�9�����������.���������������������������������	���������������.�����������������������	�����������������.�����+�����������+�	�����	�������"5��

1 See Division N, Title V, Section 501 of P.L. 116-260.
2 For more information about CRF in the CARES Act, see CRS Report R46990, General State and Local Fiscal 
Assistance and COVID-19: Eligible Purposes, Allocations, and Use Data.
3 Joint Center for Housing Studies, �����������������	�
�������
�����
�������	�������
��������, January 2020, pp. 26-29, 
https://www.jchs.harvard.edu/sites/default/files/reports/files/Harvard_JCHS_Americas_Rental_Housing_2020.pdf.
4 For more information, see CRS Insight IN11673, �������
���������	�
���������������
���������
�������
���������
����������.
5 See examples from the National Conference of State Legislatures, which tracks the ways in which states used their 
CRF allocations: https://www.ncsl.org/research/fiscal-policy/state-actions-on-coronavirus-relief-funds.aspx. The 
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National Low Income Housing Coalition tracked the way in which CARES Act funding more broadly was used for 
rental assistance: https://bit.ly/RA-database.
6 �������9���1���������8�����.�����9���D�����	�����������2�������	�������������1�������������9���G�)�
�����������	�����������������	�3����ions tell administration and Congress to 
�	���������	���������-���������������������������������	�����	�������9�H���.�������������������������9�����������������!�
�9���!�$�!�$�9��https://nhc.org/press-release/31-housing-
organizations-tell-administration-and-congress-to-immediately-return-to-negotiations/.
7 See the Heroes Act (H.R. 6800) and the Emergency Rental Assistance and Rental Market Stabilization Act (H.R. 
6820, S. 3685). 
8 U.S. Census Bureau, �G���	�������������!�$�!�$�������.���������	�������&�����	�������������1���������������0���	�������������������������������������������9�H�������������,�������!�$�!�$�9��
https://www.census.gov/programs-surveys/popest/technical-documentation/research/evaluation-estimates.html. 
Allocations are determined by total state populations, including nonrenters; for recent estimates of state renter 
�.���.���������	�������9�����������0�"���"�����������������������������9���G���������	���������������������	���-���������+���-���!�$�
�;-2019 5-Ye�������������������������������9�H�������������,������
2020, https://www.census.gov/newsroom/press-kits/2020/acs-5-year.html.
9 The District of Columbia was treated as a state for both the ERA-1 and ERA-2 allocations.
10 For more on the Native American Housing Block Grant program, see CRS Report R43307, The Native American 
Housing Assistance and Self-Determination Act of 1996 (NAHASDA): Background and Funding.
11 �0�"���"�����������������������������9���G�����,�����������-���������	���������������.���������	�������&�����	�����������������.���	�����
�9���!�$�
�$���������>�����-���
�9���!�$�
���9�H���F���-���!�$�!�$�9��
https://www.census.gov/data/tables/time-series/demo/popest/2010s-total-cities-and-towns.html.
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���������	�����������������,�������	�������	�,�������������1�����������������������������8�.�������������(�;�?�����1���������	�����	���	���	�������&�������!�����������������	�����"14

12 �0�"���"�������.�������������������1�����������5�������������-�9���G�&���������������-�����������������������	���������������������������������������������������F�������������������-���1�����������������9��� ����������
�A���+���������������9�����������5�������	�������-�����������������	�������9�H���>�����������-���!�$�!�
�9��https://home.treasury.gov/system/files/136/Emergency-Rental-
Assistance-Data-and-Methodology-1-11-21.pdf.
13 �0�"���"�����������������������������9���G���	�������������!�$�!�$�������.���������	�������&�����	�������������1���������������0���	�������������������������������������������9�H�������������,�������!�$�!�$�9��
https://www.census.gov/programs-surveys/popest/technical-documentation/research/evaluation-estimates.html. 
Allocations are determined by total state populations, including nonrenters; for recent estimates of state renter 
�.���.���������	�������9�����������0�"���"�����������������������������9���G���������	���������������������	���-���������+���-���!�$�
�;-2019 5-�E���������������������������������9�H�������������,������
2020, https://www.census.gov/newsroom/press-kits/2020/acs-5-year.html.
14 See P.L. 117-2, §3201(c) available at https://www.congress.gov/bill/117th-congress/house-bill/1319/
text#H61B6162AB8EC496ABB590ADA8F6898FF.
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16 As noted earlier, P.L. 117-2 directed Treasury to disburse ERA-2 funding allocations in phases, based on grantee 
spending rates. Specifically, Treasury was directed to distribute no less than the first 40% of ERA-2 funds within 60 
days of enactment, with the remainder to be distributed after grantees expend 75% of their initial ERA-2 allocation. It 
is these undisbursed ERA-2 funds held by Treasury that are subject to potential reallocation.
17 �7���'�������
�(�������
�
�����������������
���+���
���������%�!���,���
�
�����
�����%�����
�����������������������������
���7�����
���������
���;�������������������
�������(�(�����(�������������������������!�����	������
Rea���������������������2�������������
�!�-���6���������
�����<�!�����	�����!https://home.treasury.gov/system/files/136/ERA1-ReallocationSummary-
October-2021.pdf; �,���
�
�����
�����%�����
����������������������������e Under the Consolidated Appropriations Act, 2021 Reallocation 
�2�������������
�!�-�����(�������
�����5����������� �	�!�����	�����!��https://home.treasury.gov/system/files/136/Updated-ERA1-Reallocation-
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19 Round 1 reallocation was announced January 7, 2022; Round 2 reallocation was announced March 14, 2022; Round 
3 reallocation was announced September 26, 2022; Tribal Reallocation was announced October 21, 2022; Round 4 
(final) reallocatio�����#���������������������
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https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-tribal-governments/emergency-
rental-assistance-program.
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(ERA2) Reallocation �2�������������
�!�-���5����������� �	�!�����	�����!��https://home.treasury.gov/system/files/136/Updated-ERA1-
Reallocation-Guidance%203-30-%202022.pdf�!�����������,���
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����y Rental Assistance Under the American Rescue Plan 
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ERA2-Reallocation-Guidance-March-30-2022.pdf.

Case 2:23-cv-11645-BRM-KGA   ECF No. 50-1, PageID.1745   Filed 12/03/24   Page 29 of 92



�����������������	�
�����������
�	�������	�������������������	�
�����������	���������������������	�������������� �	
�	

Congressional Research Service �� 8

���������������
���
�
���
�������	�����!���+���
���������%�������������������������
���������
�����������������������������������
���������������������!�����������F���������
�������!��
���	�����!���������#���������������
���������B�0�������
���������������#���������
�������������������
�������
������ �������������
�
�������>�������
���
���������������������
��
���
���������������������������������������������������������!���������
���
�
���
�������!�����	�����!�������������
�����������
�������%���+���
���������%�����������
���?��

Grantees have continued to draw down and obligate their ERA2 funds at high rates, 
diminishing the need to conduct additional reallocation following the already-announced 
Quarter 2 and Quarter 3 2022 Assessments [based on expenditures as of June 30, 2022 and 
September 30, 2022]. Accordingly, Treasury will not conduct the optional Final Undrawn 
Funds Assessment described in the Guidance until at least June 2023, if ever.21
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2021, Notice Regarding the ERA2 Final Undrawn Funds As���
�����
�
�����!�-�����
���
�
���
�������!�����	�����!��https://home.treasury.gov/
system/files/136/ERA2-FinalAssessmentNotice-FINAL12222.pdf. 
22 Treasury FAQs can be found at https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-
tribal-governments/emergency-rental-assistance-program/faqs.
23 �+���
���������%�9�������������#�
���������
�����������������������������������
�����������������:���F���!�������������������
��������https://home.treasury.gov/policy-issues/
coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-assistance-program/faqs/change-log. 
FAQs were initially published in January 2021; see the January 19, 2021, FAQs at https://home.treasury.gov/system/
files/136/ERA-Frequently-Asked-Questions_Pub-1-19-21.pdf. As of the cover date of this report, the FAQs have been 
changed seven times, in February, March, May, June, and August of 2021 and twice in July 2022. See February 22, 
2021, FAQs at https://home.treasury.gov/system/files/136/ERA-Frequently-Asked-Questions_Pub-2-22-21.pdf; March
16, 2021, FAQs at https://home.treasury.gov/system/files/136/ERA-Frequently-Asked-Questions_Pub-3-16-21.pdf; 
May 7, 2021, FAQs at https://home.treasury.gov/system/files/136/ERA2FAQs%205-6-21.pdf; June 24, 2021, FAQs at 
https://home.treasury.gov/system/files/136/ERA_FAQs_6-24-21.pdf; August 25, 2021, FAQs at 
https://home.treasury.gov/system/files/136/ERA-FAQ-8-25-2021.pdf; July 6, 2022, FAQs at https://home.treasury.gov/
system/files/136/ERA_FAQ_7622.pdf; and July 27, 2022, FAQs at https://home.treasury.gov/system/files?file=136/
ERA-FAQ-7.27.22.pdf.
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24 January 9, 2021, FAQ #1, https://home.treasury.gov/system/files/136/ERA-Frequently-Asked-Questions_Pub-1-19-
21.pdf.
25 February 22, 2021, FAQ #7, https://home.treasury.gov/system/files/136/ERA-Frequently-Asked-Questions_Pub-2-
22-21.pdf.
26 May 7, 2021, FAQ #32, https://home.treasury.gov/system/files/136/ERA2FAQs%205-6-21.pdf.
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27 May 7, 2021, FAQ #12, https://home.treasury.gov/system/files/136/ERA2FAQs%205-6-21.pdf.
28 Ibid.
29 June 24, 2021, FAQ #38, https://home.treasury.gov/system/files/136/ERA_FAQs_6-24-21.pdf.
30 August 25, 2021, FAQ #38, https://home.treasury.gov/system/files/136/ERA-FAQ-8-25-2021.pdf.
31 August 25, 2021, FAQ #40, https://home.treasury.gov/system/files/136/ERA-FAQ-8-25-2021.pdf.
32 March 25, 2021, FAQ #29, https://home.treasury.gov/system/files/136/ERA-Frequently-Asked-Questions_Pub-3-16-
21.pdf.
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33 Some questions have arisen as to whether noncitizen eligibility restrictions under the Personal Responsibility and 
Work Responsibility Act of 1996 (PRWORA; Title IV of P.L. 104-193, as amended) apply to assistance under the 
ERA program. To date, Treasury has not issued guidance on the applicability of PRWORA noncitizen restrictions to 
these funds. For m�����������	�����������������	�����!�������������;�/�����9�����������������
�������	��� ����������CRS Report R46510, �������������	�
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Noncitizen Eligibility for Federal Public Benefits: Legal Issues.
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34 May 7, 2021, FAQ #1, https://home.treasury.gov/system/files/136/ERA2FAQs%205-6-21.pdf.
35 May 7, 2021, FAQ #4, #2, https://home.treasury.gov/system/files/136/ERA2FAQs%205-6-21.pdf.
36 May 7, 2021, FAQ #4, https://home.treasury.gov/system/files/136/ERA2FAQs%205-6-21.pdf.
37 See https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-tribal-governments/
emergency-rental-assistance-program.
38 May 7, 2021, FAQ # 14, https://home.treasury.gov/system/files/136/ERA2FAQs%205-6-21.pdf.
39 See ERA Reporting Guidance, issued June 30, 2021, at https://home.treasury.gov/system/files/136/ERA-Reporting-
Guidance.pdf.
40 U.S. Department of Housing and Urban Development, Notice of Funding Opportunity, Impact Evaluation of the 
Emergency Rental Assistance (ERA) Program, August 25, 2022, https://www.hud.gov/sites/dfiles/SPM/documents/
ImpactEvaluationofTheEmergencyAssistanceERAProgramV.2FY22_NOFO.pdf and U.S. Department of Housing and 
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�A�����!����������� �@����������������������������� ���5���$�����!�������D� ����022, https://www.hud.gov/press/press_releases_media_advisories/
hud_no_22_226.
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45 �������������������	�
���������
�	�����������������������	���������������������	�������������������	�����	���������������	�����	�������������
�������	���������	�������	�
�������	��������������������, p. 22.
46 For example, see Davin Reed and Eileen Divringi, Household Rental Debt During COVID-19, Federal Reserve Bank 
of Philadelphia, October 2020, https://www.philadelphiafed.org/-/media/frbp/assets/community-development/reports/
household-rental-debt-during-covid-19.pdf; and Stout, Risius Ross LLC, Analysis of Current and Expected Rental 
Shortfall and Potential Eviction Filings in the U.S., National Council of State Housing Finance Agencies, September 
25, 2020, https://www.ncsha.org/wp-content/uploads/Analysis-of-Current-and-Expected-Rental-Shortfall-and-
Potential-Evictions-in-the-US_Stout_FINAL.pdf.
47 �8�����������
�������*���������������9�!�8�!���:���������
�������
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���������������	�����������$���������������������������
���������	�	���	�
�����������:���
�����8���
���	���;���
���������	������������������
�9�����������
���8�
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���	�����������&�
���������
�����	���0���	�
���:�
���0�
�������
�
�������������������
�������������%��https://home.treasury.gov/system/files/136/2021-07-
02-ERA-Data-Blog-Post-vF.pdf. See also �������������������	�
���������
�	�����������������������	���������������������	�������������������	�����	���������������	�����	�������������
�������	
Data and Risk Assessment (reporting that as of May 2021, 22% of grantees had made no payments at all).
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48 ���������������	� �������	�����������	�!�����������	�
�����������������	�"�������������	���������	�#�������	�$���������������������	�����	�!�������������	���
���%�	�!���������������	�
���������������!���B���+�$States 
that had previous experience managing an emergency rental assistance program, typically using Coronavirus Relief 
Fund money, gained valuable experience that carried over to their ERA1-funded programs, despite the need to redesign 
�
�����������
���������	���
�
���������
�����������	���������	�������/���������������
�	�!�%�,�!
49 See, for example, Claudia Aiken, Vincent Reina, and Julia Verbrugge et al., Learning from Emergency Rental 
Assistance Programs Lessons from Fifteen Case Studies, Housing Initiative at Penn, National Low Income Housing 
Coalition, and NYU Furman Center, March 10, 2021, https://furmancenter.org/files/ERA_Programs_Case_Study_-
_Final.pdf (hereinafter, Learning from Emergency Rental Assistance Programs Lessons from Fifteen Case Studies).
50 See U.S. Department of the Treasury, Intentional Landlord Engagement, https://home.treasury.gov/policy-issues/
coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-assistance-program/promising-
practices/landlord-engagement.
51 Learning from Emergency Rental Assistance Programs Lessons from Fifteen Case Studies, p. 9 and Emergency 
�
���������
�	�����������������������	������������������s Oversight is Limited by Incomplete Data and Risk Assessment, p. 12.
52 See, for example, Claudia Aiken, Isabel Harner, and Vincent Reina et al., Treasury Emergency Rental Assistance 
Programs in 2021: Preliminary Analysis of Program Features and Spending Performance, Housing Initiative at Penn 
and National Low Income Housing Coalition, December 2021, p. 2, https://www.housinginitiative.org/uploads/1/3/2/9/
132946414/2021_treasury_era_program_features_and_spending_report.pdf.
53 See June ERA Report, https://home.treasury.gov/system/files/136/June-2022-ERA-Monthly-Data.xlsx. 
54 See ERA1 & ERA2 Quarterly Demographic Data for Q1 2021 through Q2 2022, https://home.treasury.gov/system/
files/136/Q1-2021-Q2-2022-ERA-Demographic-Data.xlsx. Note that Treasury indicates that some reported data may 
need to be updated. 
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55 May 7, 2021, FAQ #1, https://home.treasury.gov/system/files/136/ERA-Frequently-Asked-Questions_Pub-3-16-
21.pdf.
56 U.S. Government Accountability Office, Emergency Rental Assistance: Grantee Monitoring Needed to Manage 
Known Risks, February 10, 2022, p. 8, https://www.gao.gov/assets/gao-22-105490.pdf.
57 �������������������	�
���������
�	�����������������������	���������������������	�������������������	�����	���������������	�����	�������������
�������	���������	�������	�
�������	��������������������, p. 26. 
Figures represent 5th and 95th percentiles.
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Obligated with Over 4.7 Million Payments Made to Households �������
���������)�����������������1�2�1�1���%���������	�	�������������	�������0�����������C�2����
2022, https://home.treasury.gov/news/press-releases/jy0688.
60 For more information, see CRS Report R47204, Federal Role in Preventing Evictions.
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signs-budget-putting-money-back-in-californians-pockets-and-investing-in-states-future/.
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11/18/22, 11:30 AM Guidance | U.S. Department of the Treasury

U.S. DEPARTMENTOFTHE TREASURY

EMERGENCY RENTAL ASSISTANCE PROGRAM

Allocations and Payments

Award terms

Guidance

FAQs

FAQs by Category

Change log

Latest FAQs

Program & service design

Promising Practices

Promote the program

Report fraud, waste, and abuse

Reporting

Renters and landlords

ERA Self-Service Resources

Looking for rental assistance ?
Renters and landlords can find out what emergency rental assistance covers, how it
works, and who’s eligible on the interagency housing portal hosted by the Consumer

https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-assistance-program/guidance... 1/4
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11/18/22, 11:30 AM Guidance | U.S. Department of the Treasury

i Financial Protection Bureau (CFPB).

Guidance

ERA grantees must comply with the requirements outlined in their ERA Award
Terms, including the relevant ERA statute, all other applicable federal statutes,

regulations, executive orders, and Treasury’s guidance (FAQs, reporting
guidance, etc.).

ERA2ReallocationGuidance

• Guidance: ERA2 Reallocation Guidance

16,2022)

(published March 30, 2022,updated November

ERA2FactSheet(3/30/2022)

(published March 30, 2022)• ERA Fact Sheet Summary of Reallocation Guidance

FrequentlyAskedQuestions(FAQs)

• All FAQs (7/27/2022)

• Browse FAQs by category

• View all changes

ERAFactSheet(6/24/2021)

• ERA Fact Sheet (5/7/2021)

ERAi ReallocationGuidance

• Forms

o Request for reallocated funds: Grantees should input their requests for reallocated funds

directly in the Treasury Portal, which is accessible through ID.me or Login.gov. Please do

https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-assistance-program/guidance... 2/4
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11/18/22, 11:30 AM Guidance | U.S. Department of the Treasury

not submit previously issued Request for Reallocated Fund forms by portal, email, or

otherwise.
o Request for voluntarily reallocated funds: Grantees that wish to request funds that are

being voluntarily reallocated should directly input their requests for reallocated funds

and identify the grantee transferring the funds in the Treasury Portal, which is accessible

through ID.me or Login.gov. Please do not submit previously issued Request for

Reallocated Fund forms by portal, email, or otherwise.

o Grantees that wish to have excess funds reallocated should input their requests directly

to the Portal, which is accessible through ID.me or Login.gov. Please do not submit

previously issued Template Letter for Requesting Excess funds to be Voluntarily

Reallocated forms by portal,email, or otherwise.

o Program Improvement Plan form

• Guidance

o Guidance on ERA reallocation (updated September 6, 2022)

o Addendum to Reallocation Guidance for Tribal Governments (updated June1, 2022)

• Communications

o On July 29, 2022 Treasury released a notice regarding extensions of the deadline to

obligate reallocated ERA1funds

o On July 18, 2022, Treasury released a notice regarding ERA1recapture for Tribal

Governments.
o On October 25, 2021, Deputy Secretary Adeyemo published a letter to all grantees to

highlight additional detail on the reallocation process.

o On October 4, 2021, Treasury sent letter from Deputy Secretary Adeyemo to ERA

grantees about the reallocation guidance.
o On October 4, 2021, Treasury published a summary on ERA reallocation highlights.

o On September 24, 2021, Deputy Secretary Adeyemo published a letter to all grantees

providing further insight into how Treasury intends to approach the reallocation

process.

OtherGuidance

Allocations and Payments

Reporting Guidance

https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-assistance-program/guidance... 3/4
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2022 ERA Compliance Supplement

ERA1Closeout Resource (published September 19, 2022)

https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-assistance-program/guidance... 4/4

Case 2:23-cv-11645-BRM-KGA   ECF No. 50-1, PageID.1763   Filed 12/03/24   Page 47 of 92



 
 

EXHIBIT E 
 

Case 2:23-cv-11645-BRM-KGA   ECF No. 50-1, PageID.1764   Filed 12/03/24   Page 48 of 92



10/4/23, 7:58 PM FACT SHEET: Biden Administration Takes Additional Steps to Prevent Evictions as the Delivery of Emergency Rental Assistance ...

AUGUST 25, 2021

FACTSHEET: BidenAdministrationTakes
AdditionalStepstoPreventEvictionsasthe
Deliveryof EmergencyRentalAssistance

Continuesto Increase

Today, theBidenAdministrationis announcingnewactionsto helpprotect

vulnerabletenantsandlandlords, includingstepstheTreasuryDepartmentis
takingto strengthenexistingguidanceandimplementnewpoliciesto ensure

thatstateandlocalgranteescanfurtheraccelerateEmergencyRental
Assistance(ERA) to aid thestrugglinglandlordsandrentersmostat risk of
eviction.

For months, theAdministrationhasworkedto speedupstateandlocal

grantees’ deliveryof ERA andhelpkeepAmericanfamiliesstablyhoused. As

thePresidenthasmadeclear, nostateor locality shoulddelaydistributing

resourcesthathavebeenprovidedby Congressto meetfamilies’ critical
needsandpreventthetragedyof unnecessaryeviction.

Most notably, todayTreasuryis providingevenmoreexplicit permissionfor
granteesto utilize self-attestationwithoutfurtherdocumentationin orderto
speedthedeliveryof assistanceto householdsin needduringthepublic

healthemergency. In additionto theenhancementsof theEmergencyRental
Assistanceprogram, theAdministrationcontinuesto takeanall of

governmentapproachto protectfamiliesat-risk of eviction. Today, theU.S.
Departmentsof Agriculture(USDA), HealthandHumanServices(HHS),

HousingandUrbanDevelopment(HUD), andVeteransAffairs (VA) are

takingadditionalactionto protectandsupportvulnerablerenterhouseholds.

Additionally, theTreasuryDepartmentis releasingnewdataonERA

spendingin July. Lastmonth, 341,000householdsreceivedrentaland
utilities assistance, upfrom 293,000in Juneand157,000in May.Stateand
localagencieshaveprovidedapproximatelyonemillion assistancepayments

https://www.whitehouse.gov/briefing-room/statements-releases/2021/08/25/fact-sheet-biden-administration-takes-additional-steps-to-prevent-evictions... 1/6
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to benefithouseholdsat-risk of eviction, andhavespentmorethan$5.1

billion in ERA funding. TreasurydataalsoshowthatERA is reachingthe
lowestincometenants- over60percentof thehouseholdsservedearnno

morethan30 percentof areamedianincome.

Treasury AnnouncesNewGuidanceto EncourageStatesand Localities to

ExpediteRelief, Including Through Efficient Self-Attestation

TheBidenAdministrationcontinuesto work with andlistento rental

assistanceadministrators, tenantadvocates, landlords, andother
stakeholdersto preventevictionsandprovidetheclearestpossibleguidance

to stateandlocalprogramsto improvethespeedandeffectivenesswith
whichtheydeliverassistanceto tenants, landlords, andutility providers.

Today, Treasuryis furtherclarifyingexistingpoliciesandtakingthe

following newstepstoensurethatstateandlocalgranteescanfurther
accelerateemergencyrentalassistanceto familiesat-risk of eviction.

• Self-attestationcanbeusedin documentingeachaspectof a

household’seligibility for ERA, including with respectto: a) financial
hardship, b) therisk of homelessnessor housinginstability, andc)

income. Theuseof self-attestationfor documentinghouseholdeligibility

clearlyspeedsuptheprocessingof applicationsfor rentalassistance.
Treasuryis providingevengreaterclarity andspecificitywith regardto

theuseof self-attestationandis encouraginggranteesto simplify
applicationprocessesto useself-attestationwhenotherformsof
documentationarenot immediatelyavailable.

• During thepublic healthemergency, stateand local ERA programs

mayrely onself-attestationaloneto documenthouseholdincome
eligibility whendocumentationisnot available. Duringtheperiodof

thepublichealthemergency, in orderto rapidlyprovideassistance,
Treasuryis clarifying thatgranteesmayrely solelyonaself-attestationof
incomewhenapplicantsareunableto provideotherdocumentationof
their income.

• Stateand localgranteesmayprovide anadvanceonexpected
assistanceto landlords andutility providers. To speedassistance,

Treasuryis establishingguidelinesfor providinga portionof estimated

https://www.whitehouse.gov/briefing-room/statements-releases/2021/08/25/fact-sheet-biden-administration-takes-additional-steps-to-prevent-evictions... 2/6
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bulk paymentsto landlordsandutility providersin anticipationof the
full satisfactionof applicationanddocumentationrequirements. These
changesbalancetheneedto assisthouseholdsservedby largerlandlords
andutilitieswhile alsoprotectingtaxpayers.

• Stateand localgranteesmayenter into partnership with nonprofits

to deliver advanceassistanceto householdsat risk of evictionwhile
their applicationsare still beingprocessed. Whereanexpedited

paymentcouldreasonablybeviewedasnecessaryto preventaneviction

thatmayoccurunderagrantee’sstandardapplicationprocess, Treasury

is establishingguidelinesfor stateandlocal programsto engagewith
non-profit organizationsableandwilling to takeonthefinancialrisk of
advancingassistanceprior to anapplicationbeingfully processedto
speedaid to at-risk households.

• Granteesmaymakeadditional paymentsto landlords who takeon

tenantswhofacemajor barriers to securingalease, including those
whohavebeenevictedor experiencedhomelessnessin thepastyear.
StateandlocalERA programsmaymakeanadditionalrentalpayment

requiredasaconditionfor enteringinto aleasewith a “ hard-to-house”
householdthatwould nototherwisequalify underapre-existingand
lawful screeningor occupancypolicy.

• Pastarrears at previousaddressesmaybecovered. To removebarriers

ahouseholdmayfacein accessingnewhousingif theyhaveoutstanding
debtin collections, Treasuryguidancemakesclearthatstateandlocal
granteesmay—ataneligible tenant’s request—provideassistanceto cover

remainingrentalor utility arrearsata previousaddress.

• A tenant’scostsassociatedwith obtaining ahearingor appealingan

order of evictionmaybecoveredwith ERA fundsasaneligible “other
expense.” Manystatesandlocalitiesrequiretenantpaymentsof rentto

acourtonbehalfof thelandlord(oftenreferredto as“ rentbonds”) asa

conditionfor atenantto havetheopportunityto defendherselfin court

beforebeingevicted. Newguidancemakesclearthatrentbondsarean

eligibleERA expense.

Thesepoliciesaremeantto accelerateassistanceto thethousandsof
applicantswhoarein thepipelinein manystateandlocal programs, ontop

of thosewhohavealreadyreceivedaid throughtheendof July.Treasuryand

https://www.whitehouse.gov/briefing-room/statements-releases/2021/08/25/fact-sheet-biden-administration-takes-additional-steps-to-prevent-evictions... 3/6
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