
 

 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

 
KATHRYN FARMER, Individually,  ) 
and as Representative of a Class of  ) 
Similarly-Situated Persons and Entities, ) 
      ) 
 Plaintiff,    )  Case No. 2021 CH 04583 
      )  Judge Allen Price Walker 
CITY OF CHICAGO, an Illinois  ) 
Municipal Corporation,   )   
      ) 
 Defendant.    ) 
 

PLAINTIFF’S RENEWED MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO 
THE UNREASONABLE DISCRIMINATION CLAIMS IN COUNT IX 

OF THE FOURTH AMENDED COMPLAINT PURSUANT TO 735 ILCS 5/2-1005 

Plaintiff Kathryn Farmer (“Plaintiff”), by and through her attorneys, individually, and on 

behalf of a class of similarly situated persons and entities, hereby moves the Court, pursuant to 735 

ILCS 5/2-1005, for partial summary judgment as to the Unreasonable Discrimination Claims in Count 

IX of her Fourth Amended Complaint (the “FAC”).  In support of this renewed Motion, Plaintiff 

relies upon the following Brief in Support.1   

BRIEF IN SUPPORT 

I. INTRODUCTION  

This is a putative class action challenging various aspects of the “Water and Sewer Rates and 

Charges” imposed by the City of Chicago (the “City”) on citizens whose properties receive water and 

sewer service from the City.  Among other claims, Plaintiff’s current Complaint alleges, among other 

things, that the Water and Sewer Rates and Charges the City has imposed on Plaintiff and the Class 

have been unreasonably discriminatory because the City has arbitrarily exempted various types of 

 
1  On May 15, 2024, Plaintiff filed her original motion for partial summary judgment as to the 
Unreasonable Discrimination Claims in Count IX of her Fourth Amended Complaint. That motion is 
withdrawn. 
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similarly-situated water and sewer customers (who own or occupy tens of thousands of properties 

serviced by the City’s water and sewer system) from their obligation to pay the City’s Water and/or 

Sewer Charges (the “Exempt Customers”). These exemptions have necessarily resulted in 

dramatically higher Rates and Charges being assessed against Plaintiff and the Class, who are not 

exempt from payment (the “Unreasonable Discrimination Claims”).  This Motion is directed at the 

so-called “Senior Sewer Exemption,” which totally exempts persons 65 and older who own and reside 

in their own homes (the “Exempt Senior Customers”) from payment of sewage disposal charges.  

Plaintiff seeks a ruling that the Senior Sewer Exemption constitutes unlawful rate discrimination 

under Illinois common law.  

Illinois has a long-history of prohibiting “unreasonable rate discrimination” by municipal 

utilities –i.e., the charging of different rates to similarly-situated customers— a practice that has the 

effect of forcing one group of utility customers to subsidize the costs associated with servicing other 

customers.  Rate discrimination is unreasonable unless the “difference in rates is reasonably related 

to a difference in the costs of providing the service.”  Austin View Civic Ass’n v City of Palos Hts, 

85 Ill App 3d 89, 94-95; 405 NE2d 1256 (1980) (emphasis added).   

In its July 11, 2025 Memorandum Opinion and Order denying the City’s 2-615 Motion to 

Dismiss Plaintiff’s Fourth Amended Complaint (“FAC”) (the “July 11 Opinion”), the Court expressly 

adopted the Austin View standard, stating: 

Under Illinois law, utility rates must be reasonable and not unjustly discriminatory. While 
municipal utilities are not subject to the Illinois Public Utilities Act, common law principles 
governing rate reasonableness and discrimination remain applicable.  As the court in Austin 
View explained, “whether there has been discrimination in the application of water rates is a 
question of fact to be determined from the evidence presented.”  Austin View, 85 Ill. App. 
3d at 95..  The court also noted that rate differentials are not impermissible per se, but “must 
be supported by differences in the cost of furnishing the service.” Id. [July 11 Opinion at p. 
3 (Exhibit 1 hereto).] 

In assessing Plaintiff’s allegations, the Court stated that the “structure described – a zero or 
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discounted rate applied to some, while others pay full cost – is precisely the sort of economic 

preference that courts have found to be potentially unlawful under common law standards.  [Id. 

(emphasis added) (citing FAC para. 43.]  The Court recognized that “the central inquiry” required by 

Austin View – to assess “whether similarly situated customers are charged differently without cost 

justification – applies equally here.”  [Id.]      

 In its Opinion, the Court also seemed to recognize that if Plaintiff’s allegations turn out to be 

true, Plaintiff will prevail on her unjust discrimination claims.  While Plaintiff ultimately will prove 

that all of the City’s Exemptions are unlawful, this motion is directed against the City’s patently 

unsupportable Senior Sewer Exemption.  For the reasons discussed below, the truth of Plaintiff’s 

factual allegations is confirmed by undisputed evidence, and the City has no legally-cognizable 

justification for its Senior Sewer Exemption.   

Here, it is undisputed that:  

(1) the City exempts tens of thousands of customers from payment of Sewer Charges 
based solely upon the age of the customers, whether their dwelling is serviced by a 
water meter, and whether the customers own and occupy the residences receiving sewer 
services from the City;  

(2) the Senior Sewer Exemptions require Plaintiff and the Class to pay different and 
(obviously) higher Rates than those paid by the Exempt Senior Customers.  Indeed, by 
virtue of the Exemptions, Plaintiff and the Class pay tens of millions of dollars a year 
to cover the City’s costs of disposing almost 6 billion gallons of sewage generated 
every year by the Exempt Senior Customers; and  

(3) the Exemptions have no cost-based justification.  

Whether the City’s Senior Sewer Exemption is unreasonably discriminatory is a legal issue 

for the Court.  Accordingly, Plaintiff brings this Motion for Summary Judgment pursuant to 735 ILCS 

5/2-1005, asking this Court to rule, as a matter of law, that because of the Senior Sewer Exemptions, 

the City has engaged in unlawful and unreasonable rate discrimination against Plaintiff and the Class.    
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II. THE UNDISPUTED FACTS RELEVANT TO THE SENIOR SEWER EXEMPTION.  

A. THE CITY’S WATER AND SEWER SYSTEMS 

The City operates a water and sewer utility, the Chicago Waterworks System, under the 

authority provided to it pursuant to 65 ILCS 5/11-139-1 et seq.   

The City’s sewer system provides sewage and drainage collection and conveyance for a 

service area roughly 230 square miles inhabited by approximately 2.67 million people.  See Exhibit 

2 hereto at p. 3.  The sewer system is not responsible for, and does not include any facilities for, the 

treatment or disposal of sewage.  It is limited to collecting and conveying wastewater to the interceptor 

sewers of the Metropolitan Water Reclamation District (the “MWRD”), an independent government 

entity with exclusive responsibility for sewage treatment, sewage disposal and flood control in the 

City and neighboring suburbs.  Id. at p. 24.  The MWRD finances its operations primarily through the 

imposition of an ad valorem tax in the area that it serves.  Id. 

All (or virtually all) of the revenues received by the City from its sewer system operations are 

paid by the sewer customers in the City.  The City admits that “[t]here are no significant areas of the 

City without sewer service and, except for a very limited number of industrial users who have direct 

connections to the Water Reclamation District’s interceptors, connection to the sewer system is the 

only feasible means of wastewater disposal for nearly all City users.”  See Exhibit 2 hereto at p. 24. 

The City’s ordinances govern the City’s operation and maintenance of its waterworks system, 

including determining the rates for water and sewer service. See Ordinance 11-12-260 et seq. (Exhibit 

3 hereto) and Ordinance 3-12-010 et seq. (Exhibit 4 hereto).  

B. THE CITY’S UNREASONABLE DISCRIMINATION IN ITS RATES AND CHARGES 

City Ordinance Section 3-12-050 totally exempts qualified sewer customers 65 and over from 

payment of the Sewer Charges (the “Senior Sewer Exemption”).  See Exhibit 4 hereto.  In order to 

receive the Senior Sewer Exemption, a person must (1) be 65 years of age or older, (2) be the owner 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



 

- 5 - 

of the residential unit receiving sewer service, (3) occupy the residence as his or her principal place 

of residence and (4) have a residence with a separate water meter or assessed account.  Id.   

The Senior Sewer Exemption is in no way based on financial need – i.e., wealth or income.  

In fact, it requires that the person claiming the exemption own the residence receiving sewer service 

and also use it as their principal residence.  This means they are a homeowner (and not a renter), 

which is a further indication that they are not indigent.  This also leads to the nonsensical result that 

an 85-year old low-income renter must pay for sewer services but a 65-year old high-income 

homeowner is exempt from the obligation to pay for those same services. 

Of a total of 494,274 current sewer accounts, over 60,000 sewer customers of the City receive 

the Senior Sewer Exemption.  See Exhibit 2 hereto at p. 26; Exhibit 5 hereto. As a result of the Senior 

Sewer Exemption, 434,268 “revenue paying” sewer customers pay to finance sewer service to 

494,274 sewer accounts.  See Exhibit 2 hereto at p. 26.  Between January 1, 2017 and December 31, 

2021, the monetary value of the Senior Sewer Exemptions exceeded $110 million.  See Exhibit 5 

hereto.2  The Senior Sewer Exemptions provided by the City’s Ordinance are arbitrary and 

capricious—and in no way is the difference in Sewer Rates and Charges reasonably related to any 

difference in the cost of providing service to the Exempt Senior Customers.  The Exemptions are not 

based on a consideration of such factors as differences in the amount of the product used, the time 

when used, the purpose for which used, or any other relevant factors reflecting a difference in costs.  

For the reasons discussed in detail below, because the difference in Rates created by the Exemptions 

as a matter of fact and law is not reasonably related to a difference in the costs of providing the service, 

the Rates are unreasonably discriminatory. 

 
2  The City has continued to allow the Senior Sewer Exemptions after December 31, 2021.  Plaintiff has requested 
that the City provide data showing the monetary value of the Exemptions after December 31, 2021, but the City has failed 
to provide that data.  Nonetheless, based upon the historical value of the Senior Sewer Exemptions, Plaintiff anticipates 
that the monetary value of the Senior Sewer Exemptions between January 1, 2022 and the present exceeds $70 million. 
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III. THE LAW GOVERNING PLAINTIFF’S UNREASONABLE DISCRIMINATION 
CLAIMS IN COUNT IX OF THE COMPLAINT. 

A. THE COMMON LAW LIMITATIONS ON MUNICIPAL UTILITY RATES AND CHARGES. 

In Austin View Civic Ass’n v City of Palos Hts, 85 Ill App 3d 89, 94-95; 40 Ill Dec 164; 405 

NE2d 1256 (1980), the Court described the role of courts in policing the rates and charges imposed 

by municipal utilities. The Court observed that municipal utilities are precluded from engaging in 

“unreasonable discrimination in rates or manner of service:” 

When a municipal corporation owns and operates a water system for the purpose of selling 
water to consumers, it is acting in a business capacity and is generally to be treated as if it 
were a private utility company. (Baltis v. Village of Westchester (1954), 3 Ill. 2d 388, 121 
N.E.2d 495; Village of Niles v. City of Chicago (1980), 82 Ill. App. 3d 60, 401 N.E.2d 1235.) 
The business of supplying water belongs to that class of enterprises upon which the public 
interest is impressed. (City of Chicago v. Northwestern Mutual Life Insurance Co. (1905), 
218 Ill. 40, 75 N.E. 803; Village of Niles v. City of Chicago (1980), 82 Ill. App. 3d 60, 401 
N.E.2d 1235.) At common law, such an enterprise, because it had a monopoly on the 
service provided in the area, was prohibited from charging exorbitant rates and was 
required to serve all of its consumers without unreasonable discrimination in rates or 
manner of service. … Though there is no statute that prevents municipal corporations 
that operate public utilities from acting in an unreasonably discriminatory manner, 
there is still the common law duty that prevents them from doing so. [85 Ill. App. 3d at 
94-95 (emphasis added).] 

B. THE STANDARD FOR DETERMINING UNREASONABLE DISCRIMINATION IN RATES 

Plaintiff’s unfair discrimination claims are based upon common law principles (described in 

detail below) which prohibit unreasonable rate discrimination and not upon the equal protection 

provisions of the Illinois Constitution.  See, e.g., Greater Peoria Sanitary & Sewage Disposal Dist. 

v. Kellstedt, 130 Ill. App. 3d 1002, 1004-1005, 474 N.E.2d 1267 (3d Dist. 1985) (explaining that 

common law unreasonable discrimination claims are different than equal protection claims and 

subject to a more lenient standard).   A utility rate scheme is unjustly discriminatory when differences 

in rates assessed to two groups of customers are not justified by differences in the costs the utility 

incurs to serve those two groups of customers.  Austin View, 85 Ill App 3d at 94-95.  Austin View 

described the governing standard as follows: 
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When it comes to the extent of plaintiffs’ protection under their common law right, our 
supreme court has noted that consumers of municipally owned utilities “are just as 
completely protected from exorbitant rates and unjust discrimination as the consumers are 
under the Public Utilities Act [Ill. Rev. Stat. 1977, ch. 111 2/3, par. 1 et seq.].” (Springfield 
Gas & Electric Co. v. City of Springfield (1920), 292 Ill. 236, 252-53, 126 N.E. 739, 746.) 
Thus, the test to be applied in determining whether there has been a violation of plaintiffs’ 
common law right is the same test used to determine whether a privately owned utility 
company is acting in an unreasonably discriminatory manner in violation of the Public 
Utilities Act when it charges different rates to different consumers. 

When a privately owned utility is charged with unreasonable discrimination in rates, the test 
used for deciding the validity of the difference in rates is to determine whether the difference 
is reasonable, and not arbitrary, based on a consideration of such factors as differences 
in the amount of the product used, the time when used, the purpose for which used, or 
any other relevant factors reflecting a difference in costs. (See Citizens Utilities Co. v. 
Illinois  Commerce Com. (1971), 50 Ill. 2d 35, 276 N.E.2d 330; City of St. Charles v. Illinois 
Commerce Com. (1961), 21 Ill. 2d 259, 172 N.E.2d 353.) If the difference in rates is 
reasonably related to a difference in the costs of providing the service, there is no 
unreasonable discrimination.  [85 Ill. App. 3d at 98-99 (emphasis added).] 

IV. THE UNDISPUTED EVIDENCE CONFIRMS THAT THE CITY’S SENIOR SEWER 
EXEMPTIONS CONSTITUTE UNREASONABLE DISCRIMINATION AS A 
MATTER OF LAW.3   

Under the foregoing authorities, Plaintiff must only prove two things in order to establish that 

the City has engaged in unreasonable rate discrimination: (1) that there was a “difference in rates” 

paid by Plaintiff and the Class, on the one hand, and the Exempt Senior Customers, on the other hand, 

and (2) the difference in rates was not “reasonably related to a difference in the costs of providing” 

sewer services to Plaintiff and the Class, on the one hand, and the Exempt Senior Customers, on the 

other hand.  The undisputed facts show that both of these elements are established as a matter of law. 

 

 
3  The standards for granting a motion for summary judgment under 735 ILCS 5/2-1005 are well-
established. A plaintiff’s motion for summary judgment under the rule is governed by 735 ILCS 5/2-1005(a), 
which provides: 

(a) For plaintiff. Any time after the opposite party has appeared or after the time within which 
he or she is required to appear has expired, a plaintiff may move with or without supporting 
affidavits for a summary judgment in his or her favor for all or any part of the relief sought. 

Summary judgment is appropriate when the pleadings, admissions, depositions, and any affidavits demonstrate 
that no genuine issue of essential fact exists and that the movant is entitled to judgment by operation of 
law.  Finn v. Dominick’s Finer Foods, Inc., 244 Ill. App. 3d 278, 614 N.E.2d 358 (1st Dist. 1993).    
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A. BECAUSE THE CITY IMPOSES DIFFERENT RATES ON PLAINTIFF AND THE CLASS 

WHICH ARE NOT BASED UPON ANY DIFFERENCE IN THE COSTS OF PROVIDING 

WATER AND SEWER SERVICES TO PLAINTIFF AND THE CLASS, AS OPPOSED TO THE 

EXEMPT SENIOR CUSTOMERS, THE CITY HAS ENGAGED IN UNREASONABLE 

DISCRIMINATION. 

As to the first element, the Ordinance itself makes clear that Plaintiff and the Class pay 

different Sewer Rates than the favored Exempt Senior Customers.  Indeed, the Senior Exempt 

Customers receive total exemptions from the payment of Sewer Charges.  Because Plaintiff and the 

Class pay the full Rates charged by the City, the Rates paid by Plaintiff and the Class manifestly were 

“different” than the Rates, if any, paid by the Exempt Senior Customers.  

As to the second element – the requirement that any rate differential be based on a real 

“difference in the costs of providing” service to the favored and disfavored classes – the City’s 

Ordinance confirms that the Senior Sewer Exemptions cannot be based upon any difference in the 

costs of providing sewer services to Exempt Senior Customers.  This is true for a variety of reasons.   

First, the Exemptions themselves are based solely upon the type of person that owns or uses 

the properties, as opposed to the sewer usage characteristics like “differences in the amount of the 

product used, the time when used, the purpose for which used, or any other relevant factors reflecting 

a difference in costs” that might justify differential rates.  Austin View, 85 Ill. App. 3d at 98-99.  

Indeed, in the case of the Senior Exempt Customers, the Exemptions are based upon the customer’s 

age and whether the customer owns the home that they occupy.  These criteria, as a matter of law, 

cannot be based upon any difference in the cost of servicing the Exempt Senior Customers. 

Second, as to the Senior Exempt Customers, the exemption could only be justified if the City 

incurred no cost in providing sewer service to those Customers.  But the City necessarily incurs some 

cost in providing water and sewer services to those Customers.   

Fortunately, we know what that cost actually is, because the City’s ordinance requires the City 

to maintain records showing the sewer usage of the Exempt Senior Customers and the amount the 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



 

- 9 - 

Exempt Customers would have been required to pay in the absence of their Exemptions.  See 

Ordinance 11-12-540(d) (Exhibit 3 hereto) (“Accounts against the property of any entity exempted 

under the provisions of items (1), (2), (3), (4), (5), (6), (7) or (8) of subsection (a) of this section shall 

be kept in the usual manner”).  The City in fact maintains those accounts as required by the Ordinance 

and created Exhibit 5 hereto to summarize the accounts of the Exempt Customers, including the 

Exempt Senior Customers.  Exhibit 5 hereto confirms a critical fact: by keeping the accounts of the 

Exempt Properties in the “usual manner,” the City “bills” the Exempt Properties at the very same 

rate that it charges non-Exempt properties, proving that there is no difference in costs of providing 

the service to the Exempt Customers.  Exhibit 5 hereto shows that the monetary value of the amounts 

the Exempt Senior Customers would have been required to pay in the absence of the Exemptions), 

total over $110 million for the time period from January 1, 2017 through December 31, 2021.     

The City has admitted that there is no difference in the costs to service both groups of 

customers because, in the absence of the Exemptions, they both would be assessed and pay the exact 

same rates!  In the Brief in Support of its Motion to Dismiss Plaintiff’s Third Amended Complaint, 

(filed 9/20/23) at p. 12 (Exhibit 6 hereto), the City stated: 

The ordinances at issue do not provide for two classes of consumers being charged different 
rates; rather, the ordinances provide for water and sewer rates that are applicable to everyone. 
Exempt customers are subject to the same rates as Plaintiff, but do not have to pay (all 
or part) due to the exemption. [Emphasis added.] 

Third, with respect to the Senior Exempt Customers, their exemption from the payment of 

sewer charges is arbitrarily based on their age and home ownership, which obviously have no effect 

on the costs the City incurs to provide sewer services to the Senior Exempt Customers.  It is manifest 

that the City’s costs to dispose of 1000 gallons of sewage from a dwelling occupied by a 68-year-old 

renter or a dwelling occupied by a 64-year-old property owner could not possibly be materially 

different than the costs to dispose 1000 gallons of sewage from a dwelling occupied by a 65 year old 
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owner in the same neighborhood.  Yet the 68-year-old renter and the 64-year-old homeowner pay the 

full Sewer Rates, while 62,000 residents who are 65 or older and own their homes receive free sewer 

service.   In Austin View, both groups paid something, yet because one group was charged more, the 

plaintiffs there stated a claim that the rate scheme was unlawfully discriminatory. If unlawful rate 

discrimination can be based on those kind of rate differentials, it would be nonsensical to conclude 

here that it is not rate discrimination to charge one group something and another group nothing. 

Other Illinois cases support a finding of unreasonable discrimination here.  In Village of Niles 

v. City of Chicago, 201 Ill. App. 3d 651, 664, (1st Dist. 1990), the court found that the City’s practice 

of including the costs of sewer service (which the suburban customers did not receive) in the suburban 

water charges constituted unreasonable rate discrimination because it had the effect of requiring the 

suburban customers to subsidize the City’s sewer customer costs.  The Court observed that “[o]ur 

decision to allow what is in effect a sewer ‘credit’ recognizes that the plaintiffs did pay for a service 

they did not receive, thereby subsidizing in-city customers’ sewer costs for a measurable period 

of time.”  201 Ill. App. 3d at 683, n. 7 (emphasis added). See also Bobrowicz v. City of Chicago, 168 

Ill. App. 3d 227, 522 N.E.2d 663 (1988) (holding that Chicago’s 50% surcharge on water sales to 

nonresident consumers violated its common law duty not to charge unreasonable or discriminatory 

rates to those customers to whom the city had undertaken to provide water).  

B. THE PUBLIC UTILITIES ACT, WHICH APPLIES TO MUNICIPAL UTILITIES, 
EXPRESSLY PROHIBITS THE CITY’S EXEMPTIONS. 

 
Moreover, the Public Utilities Act expressly forbids the type of “preferences” and 

“advantages” that result from the Exemptions.  Section 9-241 of the Public Utility Act provides: 

No public utility shall, as to rates or other charges, services, facilities or in other respect, 
make or grant any preference or advantage to any corporation or person or subject 
any corporation or person to any prejudice or disadvantage. No public utility shall 
establish or maintain any unreasonable difference as to rates or other charges, services, 
facilities, or in any other respect, either as between localities or as between classes of service.  
[220 ILCS 5/9-241 (emphasis added).] 
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This prohibition clearly applies to municipal utilities and must be enforced by the courts.  As 

the Court of Appeals has observed: 

When it comes to the extent of plaintiffs’ protection under their common law right, 
our supreme court has noted that consumers of municipally owned utilities ‘are just as 
completely protected from exorbitant rates and unjust discrimination as the consumers are 
under the Public Utilities Act’ [Ill. Rev. Stat. 1977, ch. 111 2/3, par. 1 et seq.].  (Springfield 
Gas & Electric Co. v. City of Springfield (1920), 292 Ill. 236, 252-53, 126 N.E. 739, 746).  
Thus, the test to be applied in determining whether there has been a violation of plaintiffs’ 
common law right is the same test used to determine whether a privately owned utility 
company is acting in an unreasonably discriminatory manner in violation of the Public 
Utilities Act when it charges different rates to different consumers.  [Austin View Civic Ass’n 
v City of Palos Hts, 85 Ill App 3d 89, 94-95; 405 NE2d 1256 (1980) (emphasis added).] 

 
The City’s Exemptions are precisely the type of “preference” or “advantage” the PUA 

prohibits.  In Mountain States Legal Foundation v. Public Utilities Commission, 197 Colo. 56, 590 

P.2d 495 (Colo. 1979) (Exhibit 7 hereto), the Colorado Supreme Court, interpreting a nearly identical 

provision of the Colorado Public Utilities Act,4 held that the Colorado Public Utilities Commission 

engaged in unlawful rate discrimination by requiring certain utilities to provide discounted rates to 

low-income elderly and disabled customers of the utilities: 

Section 40-3-106(1), C.R.S. 1973, prohibits public utilities from granting preferential rates 
to any person, and section 40-3-102, C.R.S. 1973, requires the PUC to prevent unjust 
discriminatory rates. When the PUC ordered the utility companies to provide a lower 
rate to selected customers unrelated to the cost or type of the service provided, it 
violated section 40-3-106(1)’s prohibition against preferential rates. In this instance, 
the discount rate benefits an unquestionably deserving group, the low-income elderly 
and the low-income disabled. This, unfortunately, does not make the rate less 
preferential. To find otherwise would empower the PUC, an appointed, non-elected body, 
to create a special rate for any group it determined to be deserving. The legislature clearly 
provided against such discretionary power when it prohibited public utilities from granting 
“any preference.” In addition, section 40- 3-102, C.R.S. 1973, directs the PUC to prevent 

 
4  The Colorado statute, Section 40-3-106(1), C.R.S. 1973, stated:  

Advantages prohibited - graduated schedules. (1) No public utility, as to rates, charges, 
service, or facilities, or in any other respect, shall make or grant any preference or advantage 
to any corporation or person or subject any corporation or person to any prejudice or 
disadvantage. No public utility shall establish or maintain any unreasonable difference as to 
rates, charges, service, facilities, or in any respect, either between localities or as between any 
class of service. The commission has the power to determine any question of fact arising under 
this section. 
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unjust discriminatory rates. Establishing a discount gas rate plan which differentiates 
between economically needy individuals who receive the same service is unjustly 
discriminatory.  [197 Colo. at 59-60 (emphasis added)]. 

Here, the City’s Senior Sewer Exemptions are even more pernicious than the discriminatory 

rates that were struck down in Mountain States.  Here, the Senior Sewer Exemptions are not based 

upon income or wealth (and in fact presumably favor wealthier homeowners over renters), and 

therefore the Exemptions do not further a goal of aiding “economically needy individuals.”5 

Illinois cases interpreting Section 9-241 of the PUA have similarly invalidated discriminatory 

rate schemes like that implemented by the City here.  In Shortino v. Illinois Bell Tel. Co., 207 Ill. 

App.2d 52, 565 N.E.2d 170 (1st Dist. 1990), the Court held that a telephone company unreasonably 

discriminated against its monthly billed customers in favor of coin operated pay phone users by 

spreading a city message tax applicable to both types of customers on the bills of only the monthly 

billed customers.  In other words, the monthly billed customer paid both the taxes applicable to them 

and the taxes applicable to the pay phone users.  Applying Section 9-241 of the PUA, the Court held: 

Additionally, section 9-241 of the PUA prohibits unreasonable differences in 
charges between customers or classes of customers (Ill. Rev. Stat. 1987, ch. 111 2/3, 
par. 9-241; City of St. Charles v. Illinois Commerce Comm’n (1961), 21 Ill. 2d 259, 
264, 172 N.E.2d 353, 355-56.)  Plainly, the shifting of pay phone users’ tax burden 
onto monthly billed customers discriminates against billed customers in violation 
of section 9-241 of the PUA.  It follows that spreading is not a just and reasonable 
alternative to tracing.  The fact that Illinois Bell found it inconvenient to collect the 
MUT from pay phone customers does not make it just and reasonable to overload 
monthly billed customers.  We therefore conclude that the trial court did not err in 
finding that Illinois Bell’s policy of spreading the MUT liability from pay phone users 

 
5  On this point, it should be noted that U.S. Census Bureau statistics show that U.S. citizens 65 years of 
age or older have the lowest poverty rates of any age group.  Indeed, the Census Bureau publishes data that 
shows the percentage of different age groups that are living below the poverty level.  In 2017, the percentage 
of American children living in poverty (17.4%) was nearly double the percentage of senior citizens living in 
poverty (9.6%).  See Exhibit 8 hereto.  In fact, senior citizens have a lower poverty percentage than any other 
age group (1-64).  The Court may take judicial notice of U.S. Census Bureau data.  See, e.g., In re Marriage 
of Aud, 142 Ill. App. 3d 320, 325, 491 N.E.2d 894 (1986) (statistics prepared by the United States Bureau of 
Census were the proper subject of judicial notice).  Therefore, the Court may properly consider this data in 
evaluating this motion. 
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onto monthly billed customers was unjust, unreasonable and discriminatory.  [207 Ill. 
App. 2d at 60 (emphasis added)]. 

In sum, the City may not pick favorites and grant exemptions from the payment of service 

charges, thereby providing free or lower cost service to favored customers financed by charges 

imposed on disfavored customers.  The City’s conduct here falls squarely within the well-established 

prohibition against unreasonable rate discrimination.  Accordingly, the Court should find as a matter 

of law that the City has engaged in unreasonable rate discrimination by virtue of its Exemption 

scheme. 

V. PLAINTIFF AND THE CLASS MANIFESTLY HAVE BEEN OVERCHARGED BY 
VIRTUE OF THE CITY’S UNLAWFUL EXEMPTIONS. 

Once the Court concludes that the City has engaged in unlawful rate discrimination, the further 

conclusion that Plaintiff and the Class have been overcharged by virtue of the Exemptions is dictated 

by simple math.  In this regard, the City’s records show that, absent the Senior Sewer Exemptions, 

the Exempt Senior Customers would have paid over $110 million in Sewer Charges to the City 

between January 1, 2017 and December 31, 2021.  See Exhibit 5 hereto.  The City’s water and sewer 

“revenue requirements” – i.e., the total annual costs of the sewer system that the City was required to 

cover through Rates and Charges – obviously were unaffected by the Exemptions.   

The City incurs costs in providing sewer services to the Exempt Senior Customers, which 

costs necessarily are part of the City’s actual Revenue Requirement for sewer services.  Because the 

City does not receive payments from the Exempt Senior Customers to cover those costs, those costs 

are necessarily covered by the Rates paid by the Non-Exempt Customers.  By excusing the Exempt 

Senior Customers from payment, the City has forced the Non-Exempt Customers to overpay for their 

sewer services by over $110 million between January 2017 and December 2021 and those 
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overcharges have continued through the present day.6 

The excessiveness of the City’s charges to Plaintiff and the class—i.e., the disfavored 

customers—is proven by the example the City itself provided at pp. 10-11 of its Motion to Dismiss 

(filed on July 21, 2022) (Exhibit 9 hereto), which illustrates the unlawful subsidy almost perfectly.  

The City posits a water utility with annual costs of $100,000 and 100 residents, each of whom uses 

the same amount of water.  Absent any exemptions, each of the 100 residents would pay $1000 for 

their water.  If, however, as the City further posits, 20 of the 100 residents were exempt, “each of the 

80 non-exempt residents would have to pay $1,250 a year in order to cover the department’s costs.”  

City Motion at pp. 10-11.  While the implications of its example appear to be lost on the City, the 

example shows that, in the absence of the unfair discrimination each customer would pay $1000, but 

because of the unfair discrimination, the 80 disfavored Non-Exempt Customers must pay $1250 to 

cover the costs of providing water to the 20 Exempt Customers.  The additional $250 is thus excessive 

to the disfavored Non-Exempt Customers because that amount does not pay for the water provided 

to the Non-Exempt Customers but instead pays for the water provided to the Exempt Customers. 

In order to demonstrate the overcharges in just one year relating to just the Senior Sewer 

Exemptions, we offer the following information for the year 2021:  The City’s budget for that year 

projected total Sewer Fund expenditures of $375,696,000.  See Exhibit 10 hereto at p. D0018659.  

The City’s budget further expected that the total revenues of the Sewer Fund would be $374,696,000 

– roughly the same as the expenditures.  See Exhibit 10 hereto at p. D0018673.  Exhibit 5 hereto 

 
6  The fact that, effective June 2016, the City implemented a policy of annually increasing its Sewer 
Rates by the rate of inflation does not mean that the Rates were not discriminatory at the time of their 
establishment because, among other reasons, the Senior Sewer Exemptions were already in place and therefore 
were part of the City’s Rate structure long before June 2016.  In fact, the Senior Sewer Exemptions have been 
in place since at least 2014.  See Exhibit 11 (October 8, 2014 amendment to Ordinance 3-12-050).  The City’s 
application of an inflation factor in subsequent years merely increased the monetary value of the Exemptions 
and therefore continued the Overcharges that were already baked-into the Rates, albeit at ever increasing 
amounts. 
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shows that the total value of the Senior Sewer Exemptions in 2021 was $24,557,102.64. 

It is obvious that if the City had not exempted the Exempt Senior Customers and had in fact 

collected the $24.5 million from the Exempt Senior Customers during 2021, the Rates and Charges 

to Plaintiff and the Class necessarily would have been $24.5 million less than they actually were, yet 

the City would have recovered the exact same amount of revenues.  Under those circumstances, the 

City would have been able to fully recover its budgeted “revenue requirements” without forcing 

Plaintiff and the Class to subsidize the Exempt Senior Customers.  Unfortunately, the City’s failure 

to charge the Exempt Senior Customers necessarily resulted in Plaintiff and the Class paying over 

$24.5 million more than they should have paid for sewer services in 2021 alone.  This is simply a 

matter of math.7  

CONCLUSION 

 For all of the foregoing reasons, the Court should grant Plaintiff’s Renewed Motion for Partial 

Summary Judgment as to the Unreasonable Discrimination Claims in Count IX of the Complaint.  

KICKHAM HANLEY PLLC 

 By: /s/Gregory D. Hanley   

Counsel for Plaintiff 
Gregory D. Hanley 
Kickham Hanley PLLC 
32121 Woodward Avenue, Suite 300 
Royal Oak, MI  48073 
E-mail:  ghanley@kickhamhanley.com 
Phone: (248) 544-1500 
Attorney No. 65814 

Co-Counsel for Plaintiff 
Alex Moskovic 
Moskovic & Associates, Ltd. 
3233 N. Arlington Heights Road, Suite 303 
Arlington Heights, IL  60004 
E-mail:  amoskovic@moskoviclaw.com 
Phone: (847) 797-1300 
Attorney No. 45923 

 

 
7  The magnitude of the Senior Sewer Exemptions and their impact on the disfavored customer class 
cannot be overstated. Using 2021 as an example, the City’s Sewer Rate was $30.79 per MCF (MCF=7480 
gallons; Exhibit 12). Using the 2021 Exemption value of $24,557,102 (Exhibit 5) means that in 2021 the 
Exempt Senior Users generated 797,567 MCF of sewage ($24,557,102 divided by the Sewer Rate of $30.79 
per MCF). 797,567 mcf x 7480 gallons per mcf = 5.97 BILLION gallons of sewage per year generated 
solely by the Exempt Senior Users.  Obviously, the City incurs significant costs to convey that 5.97 billion 
gallons of sewage each year.  The City admits that in 2021  this cost was about $24 million because that is the 
value of the Exemption. But the people who generated that sewage do not pay the City for sewage disposal. 
The City does not absorb this cost.  Instead, that $24 million in costs is covered by other rate-payers, 
resulting in an unlawful subsidy from the rate discrimination. 
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Judge: Calendar, 3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight

jwarrow
Highlight



 

 

EXHIBIT – 6 

 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



 

 

EXHIBIT – 7 

 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



 

 

EXHIBIT – 8 

 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



 

 

EXHIBIT – 9 

 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



 

 

EXHIBIT – 10 

 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight



 

 

EXHIBIT – 11 

 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



 

 

EXHIBIT – 12 

 

FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight



FI
LE

D
 D

AT
E:

 8
/1

/2
02

5 
4:

33
 A

M
   

20
21

C
H

04
58

3

jwarrow
Highlight

jwarrow
Highlight




