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STATEMENT OF JURISDICTION 

Defendant-Appellant George W. Kuhn Drainage District (“Drainage District”) appeals by 

leave granted from the January 24, 2024 Order of the Oakland Circuit Court denying in part the 

Drainage District’s Motion for Summary Disposition Pursuant to MCR 2.116(C)(7) and MCR 

2.116(C)(8) (Appendix 1 (App00112a)).  This Court granted leave on July 10, 2024.  See Event 

No. 12.  This Court has jurisdiction over the Drainage District’s appeal pursuant to MCR 

7.203(B)(1) and MCL 600.308(2)(c).   

The trial court’s register of actions is attached at Appendix 2 (App00004a).  The transcript 

of the January 24, 2024 hearing on the Drainage District’s motion is attached at Appendix 3 

(App00011a).     
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STATEMENT OF QUESTION PRESENTED 

To plead an “unjust enrichment” claim, a plaintiff must allege facts in support of all 

elements of the claim, including that the “defendant[] received a benefit from plaintiff and that an 

inequity resulted to plaintiff as a consequence of defendant[]’s retention of that benefit.”  See, e.g., 

Liggett Rest Group, Inc v City of Pontiac, 260 Mich App 127, 137; 676 NW2d 633 (2003).  Here, 

Plaintiff failed to allege facts to show that the Drainage District retained a benefit by how the 

Drainage District interprets the Great Lakes Water Authority’s (“GLWA”) bills and then 

distributes them to the Drainage District’s customer communities (e.g. Royal Oak, Troy) for 

payment.  Indeed, the facts as alleged in Plaintiff’s complaint show that the Drainage District did 

not retain a benefit.  The trial court nevertheless ruled that Plaintiff stated an “unjust enrichment” 

claim under MCR 2.116(C)(8).  Because Plaintiff failed to plead facts in support of the “retention 

of a benefit” element of “unjust enrichment,” should this Court grant reverse the trial court?   

 The Drainage District answers:   Yes. 
  
 The trial court would answer:   No. 
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I. INTRODUCTION 

The trial court erred when it denied the Drainage District’s motion to dismiss Plaintiff-

Appellee Jeffrey Eisenberg’s “unjust enrichment” claim under MCR 2.116(C)(8) for failure to 

state a valid claim for relief.  Because Plaintiff failed to allege facts supporting the essential 

elements of that claim—i.e., the Drainage District’s retention of a benefit from Plaintiff—the trial 

court should have granted summary disposition to the Drainage District and dismissed Plaintiff’s 

sole remaining claim against the Drainage District.1 

Plaintiff brought a putative class action seeking millions of dollars in alleged damages 

based on claims that Royal Oak residents have allegedly paid more than their fair share for 

stormwater disposal services since May 18, 2017.2  Based on Plaintiff’s complaint, the essence of 

Plaintiff’s stormwater overcharge lawsuit is that when the Drainage District receives a bill from 

the Great Lakes Water Authority (“GLWA”) for GLWA’s assessment of costs associated with 

disposing of sewage flows from the Drainage District, the Drainage District improperly reallocates 

                                                 
1 The court did properly dismiss Plaintiff’s claim for “assumpsit,” because that is no longer 
recognized as a cause of action in Michigan.  See Midwest Valve & Fitting Co v City of Detroit, 
___ Mich App ___; ___ NW2d ___; 2023 WL 3766730, *5 (2023).  Plaintiff is cross-appealing 
that portion of the trial court’s order. 
 
2  This is the third lawsuit brought by Plaintiff’s law firm, Kickham Hanley PLLC,  against the 
Drainage District alleging stormwater overcharges.  The two prior cases were dismissed, and this 
Court affirmed.  See Kickham Hanley PLLC v Oakland Co, unpublished per curiam opinion of the 
Court of Appeals, issued May 2, 2019 (Docket No. 341076) (affirming dismissal of litigation trust 
styled-complaint claiming millions in damages brought against Drainage District by Kickham 
Hanley PLLC as trustee for the purported benefit of a Royal Oak rate payer class in a prior action 
against the city of Royal Oak for alleged stormwater overcharges)); Kickham Hanley PLLC v 
George W Kuhn Drainage District, unpublished per curiam opinion of the Court of Appeals, issued 
Jan 14, 2021 (Docket No. 351317) (affirming dismissal of litigation trust styled-complaint 
claiming millions in damages brought against the Drainage District by Kickham Hanley PLLC as 
trustee for the purported benefit of an Oak Park rate payer class in a prior action against the City 
of Oak Park for alleged stormwater overcharges).  The Court’s opinions are attached as Exhibits 
2 and 3 to the Drainage District’s motion for summary disposition (Appendix 5 (App00167a, 
App00176a)). 
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a portion of GLWA’s bills to stormwater flows, causing Royal Oak to pay a larger amount of 

GLWA’s bills because Royal Oak’s stormwater contribution percentage is higher than its sanitary 

contribution percentage.  Plaintiff further alleges that Royal Oak passes on these charges to Royal 

Oak’s ratepayers, including Plaintiff and the members of the putative class.  Meanwhile, Plaintiff 

alleges that other communities, such as Troy, are undercharged as to their contribution to GLWA’s 

bills because, for example, Troy’s stormwater contribution percentage is lower than its sanitary 

contribution percentage.   

The problem with Plaintiff’s unjust enrichment claim is that Plaintiff fails to allege that the 

Drainage District has retained any benefit by how it allocates sanitary flow and stormwater flow 

with respect to GLWA’s bills.  On the contrary, Plaintiff fully acknowledges that the Drainage 

District itself does not retain funds paid by its customer communities (e.g. Royal Oak, Troy) 

toward the GLWA bills, and that it simply remits those funds to GLWA.   

That is a fatal flaw requiring dismissal of Plaintiff’s unjust enrichment claim under MCR 

2.116(C)(8) for failure to state a valid claim for relief.  A plaintiff asserting an unjust enrichment 

claim must allege that the defendant “received a benefit from plaintiff, and that an inequity resulted 

to plaintiff as a consequence of defendant[]’s retention of that benefit.”  Liggett Rest Group, Inc v 

City of Pontiac, 260 Mich App 127, 137; 676 NW2d 633 (2003) (emphasis added); AFT Michigan 

v Michigan, 303 Mich App 651, 677; 846 NW2d 583 (2014) (“Unjust enrichment of a person 

occurs when he has and retains money or benefits which in justice and equity belong to another.”) 

(citation omitted and emphasis added).   

Accepting the allegations in Plaintiff’s complaint as true, Plaintiff fails to state a claim for 

unjust enrichment.  Plaintiff’s complaint alleges no facts showing that the Drainage District retains 

a benefit by how it interprets GLWA’s bills and then distributes them to the Drainage District’s 
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customer communities for payment.  Instead, Plaintiff’s own complaint alleges that the Drainage 

District remits the funds collected for the GLWA bills to GLWA.  To state a claim for unjust 

enrichment, Plaintiff needed to allege facts demonstrating the Drainage District had been “allowed 

to profit or enrich [itself] inequitably at another’s expense.”  See Wright v Genesee Co, 504 Mich 

410, 418; 934 NW2d 805 (2019).  Plaintiff has not alleged that the Drainage District retained any 

benefit by how it interprets GLWA’s bills and then distributes them to the Drainage District’s 

customer communities (e.g. Royal Oak, Troy) for payment.  And, in fact, in this appeal, Plaintiff 

has acknowledged that the Drainage District “accurately describes Plaintiff’s factual allegations in 

the Complaint” when the Drainage District states that “‘Plaintiff’s own allegations show that the 

Drainage District simply remits the funds it receives to GLWA,’” and that “[t]he allegation in this 

case is not that the GWKDD [the Drainage District] collected more than what is in the pool. It’s 

this idea that too much of the pool was interpreted and allocated to Royal Oak in particular years.’” 

(Answer at 14) (citations omitted).  

This is a flaw requiring dismissal of Plaintiff’s unjust enrichment claim under MCR 

2.116(C)(8) for failure to state a valid claim for relief.  The Drainage District requests that this 

Court reverse the trial court’s contrary decision.   

II. STATEMENT OF FACTS 

A. Plaintiff’s class action complaint seeks millions of dollars in damages 
based on an alleged stormwater overcharge theory.   

Plaintiff’s class action complaint alleges that GLWA “charges the Drainage District” to 

dispose of sewage flows “based on a formula” that includes a percentage allocated “to the costs to 

treat stormwater flows” from the Drainage District’s service area, and the Drainage District, “in 

turn, allocates” those costs “among all of the municipalities in the district,” including Royal Oak.  

R
E

C
E

IV
E

D
 by M

C
O

A
 10/30/2024 9:54:52 A

M



4 
 

(Appendix 4, Compl, ¶¶16-17, ¶20 (App00051a, 00052a)).  Royal Oak then “passes on that cost” 

to its ratepayers to “recover” the costs for GLWA’s bills.  (Id., ¶19 (App00052a)).  

As mentioned, Plaintiff’s complaint alleges that the Drainage District improperly 

reallocates a portion of GLWA’s bills to stormwater flows, causing Royal Oak to pay a larger 

portion of GLWA’s bills because Royal Oak’s stormwater contribution percentage is higher than 

its sanitary contribution percentage.  (Id., ¶¶25-26, ¶28 (App00053a-App00055a)).  At the same 

time, Plaintiff alleges that other communities, such as the city of Troy, are undercharged as to their 

contribution to GLWA’s bills because, for example, Troy’s stormwater contribution percentage is 

lower than its sanitary contribution percentage.  (Id., ¶¶25-32 (App00053a-App00055a); see also 

Exhibit 6 to Plaintiff’s complaint (App00096a)).   

In short, according to Plaintiff’s complaint, Drainage District communities like Royal Oak 

whose stormwater contribution percentage is greater than their sanitary contribution percentage 

pay too much toward GLWA’s bills which benefits Drainage District communities like Troy 

whose stormwater contribution percentage is less than their sanitary contribution percentage which 

such communities, in turn, pay too little toward GLWA’s bills.   

But what Plaintiff’s complaint does not allege is that the Drainage District retains any 

benefit by how it interprets GLWA’s bills and distributes them among its customer communities 

so that GLWA’s bills are paid.  On the contrary, Plaintiff’s own allegations show that the Drainage 

District simply remits the funds it receives for the GLWA bills to GLWA.  Yet, Plaintiff’s 

complaint seeks damages from the Drainage District in excess of $7 million on a theory of “unjust 

enrichment,” consisting of the amount he claims the Drainage District “overcharged” Royal Oak 

dating back to May 18, 2017, and that Royal Oak subsequently chose to “overcharge” its individual 

ratepayers.  (Compl, ¶33, ¶37 (App00056a)).       
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B. The Drainage District moved to dismiss Plaintiff’s “unjust enrichment” 
claim under MCR 2.116(C)(8) because Plaintiff failed to allege that the 
Drainage District retained any benefit from Plaintiff.   

Plaintiff’s complaint included two counts against the Drainage District:  (1) assumpsit 

(Count I); and (2) unjust enrichment (Count II).  On July 25, 2023, the Drainage District filed a 

motion for summary disposition pursuant to MCR 2.116(C)(7) and MCR 2.116(C)(8).  (Appendix 

5, App00112a).  In seeking dismissal of Plaintiff’s assumpit claim, the Drainage District argued 

that Michigan no longer recognizes “an independent cause of action for assumpit.”  (Id. at 13-14 

(App00129a), citing Midwest Valve & Fitting Co v City of Detroit, ___ Mich App ___; ___ NW2d 

___; 2023 WL 3766730, *5 (2023)).  As for Plaintiff’s “unjust enrichment” claim, the Drainage 

District argued that Plaintiff failed to “allege the Drainage District retained a benefit as to the 

Alleged Stormwater Overcharge.” (Id. at 14-15 (App00130a)).   

Plaintiff responded to the Drainage District’s motion on January 9, 2024. (Appendix 6, 

App00413a).  In his response, Plaintiff argued that he could maintain a claim for assumpsit, but 

did not address the Drainage District’s unjust enrichment argument. 

On January 17, 2024, the Drainage District filed a reply brief (Appendix 7, App00508a), 

in which it reiterated that Plaintiff’s unjust enrichment claim must be dismissed under MCR 

2.116(C)(8) because “there is no allegation that the Drainage District retains a benefit by how the 

Drainage District interprets GLWA’s bills and then distributes GLWA’s bills to the Drainage 

District’s customer communities so that the Drainage District’s GLWA bills may be paid.”  (Id. at 

2 (App00512a)).   

C. The trial court denied the Drainage District’s motion to dismiss 
Plaintiff’s “unjust enrichment” claim.   

After a hearing on January 24, 2024 (Appendix 3, App00011a), the trial court agreed to 

dismiss Plaintiff’s assumpsit claim, but denied the Drainage District’s motion for summary 
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disposition as it pertained to Plaintiff’s “unjust enrichment” claim.  The court concluded that 

Plaintiff adequately alleged unjust enrichment, even though Plaintiff’s counsel made it clear that 

Plaintiff’s claim centered on his belief that in paying GLWA’s bills, the Drainage District collected 

too much from some cities, and too little from others, and that it had nothing to do with the 

Drainage District retaining any of those funds for itself:    

MR. KICKHAM:  We don’t have to show in this instance that the Drainage 
District has accumulated more than 100 percent of what it[’]s entitled to do.  It is 
overflowed at the pool.  The pool is overflowing. 

 
We – here, we just have to show that they’ve put too much water into the 

pool, too much money into the pool that they collected from the people of Royal 
Oak.   

 
The analogy I would use is, imagine you have ten houses, the Drainage 

District, the whole thing is just ten houses, right, and it cost[s] a thousand dollars a 
year for the Drainage District to dispose of that stormwater and service those 
houses.   

 
So that’s a hundred dollars per house, right.  The Drainage District couldn’t 

just decide to collect from only eight of the houses and collect $125 from each of 
those houses and nothing from the other two.  That would be unjust.  It would 
unjustly enrich the Drainage District.   

 
And I understand [Defense Counsel’s] point about how, you know, some of 

the benefit has possibly flowed to cities like Troy and Madison Heights have been 
undercharged. 

 
But whose fault is it that Troy and Madison Heights are being 

undercharged?  Who decides how much to charge?  The Drainage District. 
 
And if the Drainage District charged the right amount to Royal Oak and 

continued to charge Troy and Madison Heights what they’re charging them, their 
pool would be underfilled.  They wouldn’t fill up their pool.  

 
So the fact that they’re able to fill up the pool is only true by virtue of their 

unjustly enriching themselves by overcharging the people of Royal Oak.  [Id. at 19-
20 (App00029a-00030a)].   

 
Despite there being no claim that the Drainage District, in Plaintiff’s counsel’s 

hypothetical, retains anything from the “pool” for itself, the trial court agreed with Plaintiff’s 
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counsel that Plaintiff can maintain an “unjust enrichment” claim despite acknowledging that the 

Drainage District remits the funds it receives for the GLWA bills to GLWA:   

THE COURT:  I misunderstood you.  Can you repeat that just so I can have 
it for the record? 

 
[DEFENSE COUNSEL]:  Yeah, so GLWA has bills.  They go to things 

called [d]rainage [d]istricts –  
 
THE COURT:  Okay. 

* * * 

[DEFENSE COUNSEL]:  That bill is the GLWA bill.  Then that bill[] goes 
to communities.  The communities collect[] from the rate payers, such as Royal 
Oak and Troy.  They send the money to the Drainage District.  Then the Drainage 
District sends all of that money to GLWA . . . . 

 
THE COURT:  Right. . . . 
 

* * * 

The Drainage District is receiving the funds and then using the funds to pay 
above them to pay through [to GLWA]. . . . [T]hat means that the individual 
citizens in Royal Oak are paying more than they should. 

 
The Drainage Commission [sic] receives that money, then chooses to pass 

it along to cover, you know, the charges here, instead of pulling in money from 
different sources, perhaps as they should.  [Id. at 31-32 (App00041a-00042a) 
(emphasis added).] 

 
 The trial court entered its order on January 24, 2024 (Appendix 1 (App00001a)), and this 

Court granted the Drainage District’s application for leave to appeal on July 10, 2024.  See Event 

No. 12. 

III. ARGUMENT 

A. Standard of Review 

A trial court’s decision to grant or deny a motion for summary disposition is subject to de 

novo review “to determine if the moving party is entitled to judgment as a matter of law.”  Maiden 

v Rozwood, 461 Mich 109, 118; 597 NW2d 817 (1999); see also Karaus v Bank of NY Mellon, 300 
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Mich App 9, 22; 831 NW2d 897 (2012) (“Whether a claim for unjust enrichment can be maintained 

is a question of law that we review de novo.”).  “A movant is entitled to summary disposition 

under MCR 2.116(C)(8) if ‘[t]he opposing party has failed to state a claim on which relief can be 

granted.’”  Henry v Dow Chem Co, 473 Mich 63, 71; 701 NW2d 684 (2005), quoting MCR 

2.116(C)(8).   

In order to state a claim on which relief can be granted, a plaintiff’s complaint must contain 

“allegations of fact” supporting the cause of action.  See Lawsuit Financial, LLC v Curry, 261 

Mich App 579, 592; 683 NW2d 233 (2004) (reiterating that a “mere statement of a pleader’s 

conclusions unsupported by allegations of fact, will not suffice to state a cause of action”) 

(emphasis added).3  As this Court has repeatedly stressed, a plaintiff’s “conclusory allegations” 

are “insufficient to state a cause of action.”  Kloian v Schwartz, 272 Mich App 232, 240-241; 725 

NW2d 671 (2006) (finding “plaintiff’s conclusory allegations [were] insufficient to state a cause 

of action[]” for legal malpractice where the plaintiff “failed to include factual allegations regarding 

how the specific instances of alleged malpractice caused the alleged injuries”). 

 

 

                                                 
3  See also Churella v Pioneer State Mut Ins Co, 258 Mich App 260, 272; 671 NW2d 125 (2003) 
(finding that the plaintiffs failed to state a claim to compel a corporate dividend where the 
“plaintiffs did not explain how the directors’ failure to consider a distribution constituted fraud or 
bad faith dealings . . . we conclude that plaintiffs have not sufficiently pleaded facts that would 
overcome the business judgment rule”) (emphasis added); ETT Ambulance Serv Corp v Rockford 
Ambulance, 204 Mich App 392, 399; 516 NW2d 498 (1994) (finding the plaintiff in an antitrust 
action “failed to state a claim on which relief can be granted” where the plaintiff’s claim, “that 
defendant is attempting to form a monopoly for the purpose of limiting competition and controlling 
prices, is unsupported by allegations of fact and will not suffice to state a cause of action”) 
(emphasis added). 
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B. The trial court should have dismissed Plaintiff’s “unjust enrichment” 
claim because Plaintiff failed to allege that the Drainage District 
retained any benefit from Plaintiff. 

“Unjust enrichment is a cause of action to correct a defendant’s unjust retention of a benefit 

owed to another.  Restatement Restitution, 1st, § 1, comment a, p. 12.  It is grounded in the idea 

that a party ‘shall not be allowed to profit or enrich himself inequitably at another’s expense.’”  

Wright, 504 Mich at 417–418 (citation omitted).  Thus, “[t]o sustain a claim for unjust enrichment, 

plaintiff needed to show that defendants received a benefit from plaintiff and that an inequity 

resulted to plaintiff as a consequence of defendants’ retention of that benefit.”  Liggett, 260 Mich 

App at 137 (emphasis added).  See also AFT Michigan, 303 Mich App at 677 (“Unjust enrichment 

of a person occurs when he has and retains money or benefits which in justice and equity belong 

to another.”) (citation omitted and emphasis added);  Morris Pumps v Centerline Piping, Inc, 273 

Mich App 187, 195; 729 NW2d 898 (2006) (“[I]n order to sustain a claim of . . . unjust enrichment, 

a plaintiff must establish (1) the receipt of a benefit by the defendant from the plaintiff and (2) an 

inequity resulting to the plaintiff because of the retention of the benefit by the defendant.”) 

(emphasis added).   

 Here, Plaintiff’s unjust enrichment claim fails as a matter of law because there is no 

allegation that how the Drainage District interprets GLWA’s bills and then distributes them to its 

customer communities for purposes of paying GLWA’s bills results in the Drainage District 

actually retaining those funds for its own personal enrichment.  On the contrary, as Plaintiff’s 

complaint makes clear, and as Plaintiff’s counsel conceded through his “pool” analogy at the 

hearing on the Drainage District’s motion for summary disposition, the funds the Drainage District 

receives are used to pay GLWA’s bills.   

Plaintiff made the same concession in responding to the Drainage District’s application for 

leave to appeal, acknowledging that the Drainage District “accurately describes Plaintiff’s factual 
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allegations in the Complaint” when the Drainage District states that “‘Plaintiff’s own allegations 

show that the Drainage District simply remits the funds it receives to GLWA,’” and that “[t]he 

allegation in this case is not that the GWKDD [the Drainage District] collected more than what is 

in the pool. It’s this idea that too much of the pool was interpreted and allocated to Royal Oak in 

particular years.’” (Answer at 14) (citations omitted). 

Thus, as Plaintiff has expressly acknowledged, there is no allegation that the Drainage 

District retains any of the funds for itself.  That failure to allege facts supporting an essential 

element of Plaintiff’s unjust enrichment claim should have resulted in its dismissal.  See Spiek v 

Mich Dep’t of Trans, 456 Mich 331, 338; 572 NW2d 201 (1998) (upholding the trial court’s 

decision to dismiss the plaintiffs’ complaint under MCR 2.116(C)(8) because “[t]aking all 

plaintiffs’ factual allegations as true, the complaint fail[ed] to allege an essential element of their 

cause of action”).   

Although it is unpublished, this Court’s decision in Ganson v Detroit Pub Sch, unpublished 

per curiam opinion of the Court of Appeals, issued Jan 21, 2021 (Docket No. 351276), 2021 WL 

219225,4 persuasively illustrates this fatal flaw in Plaintiff’s unjust enrichment claim.  The plaintiff 

in Ganson claimed that Detroit Public Schools was unjustly enriched by retaining his retirement 

benefits after it decided not to renew his contract.  Id. at *1.  In affirming the trial court’s decision 

to grant summary disposition to Detroit Public Schools under MCR 2.116(C)(8), this Court held 

that the plaintiff’s unjust enrichment claim failed, in relevant part, because Detroit Public Schools 

was “not the holder of plaintiff’s retirement funds”; rather, those funds “were retained by the Public 

                                                 
4 Attached at Exhibit 1. 
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School Employees’ Retirement System, which is in turn, maintained by the state of Michigan, not 

the defendant.”  Id. at *3.   

The Court’s decision in Corey v Wayne Co, unpublished per curiam opinion of the Court 

of Appeals, issued March 15, 2016 (Docket No. 325465), 2016 WL 1039955, provides an even 

better example.5  In Corey, the plaintiff brought a putative class action against Wayne County, 

alleging unjust enrichment based on the Wayne County Circuit Court’s collection of an “$80 

‘Friend of the Court’ fee” in divorce actions.  Id. at *1.  The plaintiff alleged that Wayne County 

“improperly retained” the fee “for the County’s use and benefit.”  Id. at *5.  In affirming the 

dismissal of the plaintiff’s claim under MCR 2.116(C)(8), the Corey panel reasoned that, “under 

the statutory scheme, MCL 600.2529(4) mandates that each fee collected . . . ‘shall be paid to the 

county treasurer and deposited by the county treasurer as provided under section 2530 to be used 

to fund services’ ”,: and section 2530, “in turn, mandates that the county treasurer ‘shall deposit 

all fees collected’ . . . in an interest-bearing account known as the ‘Friend of the Court fund.’”  Id.  

Thus, “defendants Wayne County and/or [clerk of the court] could not retain any of the fees 

collected . . . for their own benefit; rather, the fees collected must be used to fund the Friend of the 

Court, an arm of the circuit court.”  Id.  The Court thus held that, because “defendants did not 

receive a benefit from the fees collected or retained, [] it follows that defendants could not have 

been unjustly enriched by collecting the fees.”  Id. 

Courts in other jurisdictions addressing analogous circumstances—i.e., where the 

defendant is merely acting as a “pass through”—have reached the same conclusion:  there is no 

unjust enrichment.  See, e.g., Bueker v Madison Co, 61 NE3d 237, 256 (Ill App Ct, 2016) (holding 

that the county defendant “received no unjust benefit” from property tax redemption payments that 

                                                 
5 Attached at Exhibit 2. 
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it collected and “pass[ed] through” to the tax purchaser); Epps Aircraft, Inc v Exxon Corp, 859 F 

Supp 533, 536 (MD Ala, 1993) (“Exxon functioned primarily as a ‘pass –through’ for the city fuel 

taxes, and did not retain the taxes for its own benefit. Exxon has not been unjustly enriched as a 

matter of law.”). 

Similarly here, there is no allegation that the Drainage District retained any benefit for 

itself when allocating GLWA’s bills among the Drainage District’s customer communities so that 

GLWA’s bills may be paid.  Although the trial court essentially agreed with that—acknowledging 

that the Drainage District is merely “receiving the funds and then using the funds to pay above 

them to pay through [to GLWA]”—the trial court still denied the Drainage District’s motion, citing 

“paragraphs 55 through 62” of Plaintiff’s complaint. (1/24/24 Hrg Tr at 29, 32 (App00039a, 

00042a)).  Those paragraphs, however, only alleged the bare elements of unjust enrichment in 

conclusory fashion.  That is plainly insufficient.  As this Court has repeatedly stressed, a plaintiff’s 

“conclusory allegations” are “insufficient to state a cause of action.”  Kloian, 272 Mich App at 

240-241.   

In summary, Plaintiff’s complaint fails to allege facts establishing that the Drainage District 

retained any benefit by virtue of its acting essentially as a pass-through between GLWA and the 

Drainage District’s customer communities.  Although Plaintiff alleges that the Drainage District’s 

method in allocating GLWA’s bills result in Royal Oak paying more than it should (and, for 

example, Troy paying too little) for purposes of paying GLWA’s bills, there is no allegation that 

this method results in the Drainage District retaining those funds for itself.  Without such an 

allegation, it is impossible for Plaintiff to establish that the Drainage District is profiting or 

enriching itself in the process.  As a result, Plaintiff’s unjust enrichment claim fails, and the trial 

court should have granted summary disposition to the Drainage District under MCR 2.116(C)(8). 
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IV. CONCLUSION AND RELIEF REQUESTED 

For all of these reasons, the Drainage District requests that the Court reverse the trial court’s 

decision and remand for entry of summary disposition in the Drainage District’s favor on 

Plaintiff’s unjust enrichment claim.   

        Respectfully submitted, 

DICKINSON WRIGHT PLLC 
 
/s/Peter H. Webster    
Peter H. Webster (P48783) 
Scott A. Petz (P70757) 
Alma Sobo (P81177) 
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John A. Weiss (P83530) 
200 Ottawa Ave, Suite 900 
Grand Rapids, MI 49503 
(616) 458-1300 
 
Phillip J. DeRosier (P55595) 
500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 
(313) 223-3500  
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Date Code Desc

07/25/2023 MPS MIFILE PROOF OF SERVICE FILED

07/25/2023 NOH NOTICE OF HEARING FILED POS

07/25/2023 MPS MIFILE PROOF OF SERVICE FILED

07/25/2023 ATC ANSWER TO COMPLAINT FILED AFF DEF/JD/POS/ROYAL OAK

07/25/2023 MPS MIFILE PROOF OF SERVICE FILED

07/25/2023 MTN MOTION FILED SUM DISP/CITY ROYAL OAK

07/25/2023 MPR MOTION PRAECIPE FILED FOR 08302023 JUDGE 06

07/25/2023 MTN MOTION FILED SUM DISP/BRF/POS/DFT

06/26/2023 APP APPEARANCE FILED /NTC/POS/DFT

06/26/2023 MPS MIFILE PROOF OF SERVICE FILED

06/26/2023 MPS MIFILE PROOF OF SERVICE FILED

06/26/2023 APP APPEARANCE FILED /NTC/POS/DFT
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06/22/2023 MPS MIFILE PROOF OF SERVICE FILED

06/21/2023 APP APPEARANCE FILED NTC/DFT/POS

06/21/2023 MPS MIFILE PROOF OF SERVICE FILED

06/21/2023 APP APPEARANCE FILED /NTC/POS/DFT

06/21/2023 MPS MIFILE PROOF OF SERVICE FILED

06/20/2023 MPS MIFILE PROOF OF SERVICE FILED

06/20/2023 APP APPEARANCE FILED /ROYAL OAK

06/20/2023 MPS MIFILE PROOF OF SERVICE FILED

06/20/2023 STO STIP/ORD FILED EXTEND DEADLINE TO RESPOND

06/08/2023 STO STIP/ORD FILED RE TIME FOR DFT TO ANS/RESPOND

06/07/2023 APP APPEARANCE FILED /NTC/POS

06/07/2023 MPS MIFILE PROOF OF SERVICE FILED

06/07/2023 APP APPEARANCE FILED /NTC/POS/GEORGE KUHN

06/07/2023 MPS MIFILE PROOF OF SERVICE FILED
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Date Code Desc

06/07/2023 APP APPEARANCE FILED /NTC/POS/GEORGE KUHN

06/07/2023 MPS MIFILE PROOF OF SERVICE FILED

06/07/2023 MPS MIFILE PROOF OF SERVICE FILED

06/06/2023 SUM P/S ON SUMMONS FILED 05/30/23

06/06/2023 MPS MIFILE PROOF OF SERVICE FILED

06/06/2023 MPS MIFILE PROOF OF SERVICE FILED

06/06/2023 SUM P/S ON SUMMONS FILED 05/31/23

06/06/2023 SUM P/S ON SUMMONS FILED 05/30/23

06/06/2023 MPS MIFILE PROOF OF SERVICE FILED

05/18/2023 SI SUMMONS ISSUED

05/18/2023 C COMPLAINT FILED /JURY DEMAND
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

JEFFREY EISENBERG,
individually and as
representative of a
Class of
similarly-situated
persons and entities,

Plaintiff,

vs. Case No. 23-200422-CZ

GEORGE W. KUHN 
DRAINAGE DISTRICT,
a component unit 
of Oakland County
with a separate
legal existence and
CITY OF ROYAL OAK,
MICHIGAN, a 
municipal corporation, 

Defendants. 

     /
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MOTION
    BEFORE THE HONORABLE DAVID M. COHEN, CIRCUIT JUDGE 

Pontiac, Michigan - Wednesday, January 24, 2024
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APPEARANCES:

For the Plaintiff:  EDWARD F. KICKHAM, JR. (P70332)
    Kickham Hanley, PLLC
    32121 Woodward Avenue
    Suite 300 
    Royal Oak, Michigan 48073

(248) 544-1500

For the Defendant:
GWKDD:   SCOTT A. PETZ (P70757)

    Dickinson Wright, PLLC
    2600 West Big Beaver Road
    Suite 300
    Troy, Michigan 48084

(248) 433-7200

For the Defendant
City of 
Royal Oak: CAROLINE GIORDANO (P76658)

    Miller, Canfield, 
    Paddock & Stone, PLC
    101 North Main Street
    7th Floor
    Ann Arbor, Michigan 48104

(734) 663-2445

Transcript Provided by:  Ace Transcripts, LLC
  Firm #8612

(734) 368-9960
Reporter: Laurie A. Jefferson, CSR-6909  

00012a

R
E

C
E

IV
E

D
 by M

C
O

A
 10/30/2024 9:54:52 A

M



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3

INDEX

WITNESSES: 

    None    

EXHIBITS:    

    None    
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Pontiac, Michigan

Wednesday, January 24, 2024

11:23 a.m.

THE CLERK:  Your Honor, calling docket 

number 24, that is Eisenburg versus GWKDD, case 

number 2023-200422-CZ. 

THE COURT:  All right.  Good morning, 

everyone.  Thank you for your patience with the 

Court.

Let's have appearances starting with the 

moving party. 

MR. PETZ:  Good morning, Judge Cohen.  

Scott Petz on behalf the Drainage District named the 

George W. Kuhn Drainage District, also referred to as 

the GWKDD.  

And for oral argument purposes, I will try 

to refer to it as the Drainage District to make it 

simpler for all of us, including me. 

THE COURT:  Anything to make this simpler 

is appreciated by the Court, because I spent a lot of 

time with it.

Let's take appearance now.  I guess we'll 

go next to -- I don't want to mispronounce your name, 

Ms. Giordano. 

MS. GIORDANO:  Caroline Giordano on behalf 
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of the City.

And, your Honor, I believe you probably 

noticed that I'm just here on behalf of the City to 

observe today, given that the two counts at issue in 

our motion were dismissed. 

THE COURT:  Okay.  You're welcome to 

observe of course. 

MS. GIORDANO:  Thank you. 

THE COURT:  Let's have appearance from 

plaintiff's counsel. 

MR. KICKHAM:  Good morning, your Honor, 

Edward Kickham on behalf of the plaintiff. 

THE COURT:  Okay.  Thank you, Counsel.  All 

right.  I did spend a lot of time with this, but it's 

a complicated matter and I certainly think it's only 

appropriate because it's a dispositive in nature 

motion and I need to entertain oral argument from 

everyone.

So I'll turn to you, sir, first for 

whatever you wish to indicate on behalf of the 

Drainage District. 

MR. PETZ:  Yes.  Judge Cohen, thank you.  

As I mentioned, I represent the Drainage District in 

this lawsuit.  

This lawsuit was filed on, I think, May 18 
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of 2023 and it includes five counts originally.

They include a count one, assumpsit against 

the Drainage District.  

Count two, unjust enrichment against the 

Drainage District.  

A count three and four against Royal Oak 

only as to assumpsit and unjust enrichment, which 

Ms. Giordano just indicated the subject of a 

stipulated order of dismissal.

Moreover, there was a count five, 

injunctive relief claim against Royal Oak only, which 

is also the subject of the stipulated order of 

dismissal based upon how you rule on the Drainage 

District's motion before you.  

The motion before you is based on two 

aspects of 2.116.  It's a (C)(8) aspect and a (C)(7) 

aspect.

The (C)(7) aspect relates only to what is 

the subject of our motion, which is res judicata, 

also known as claim preclusion.  

Collateral estoppel, also known is an issue 

of preclusion and release.  

I'm going to address the (C)(8) aspect 

first.  Quite frankly, Judge Cohen, it is much 

simpler.  And put simply, the law is going to tell us 
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we need to dismiss counts one and two and thus, the 

lawsuit gets dismissed completely.  

And so working from the (C)(8) aspect, we 

have the count one assumpsit against the Drainage 

District.

Like I said, this case was filed in May of 

2023.  I made a point to say that, because before May 

of 2023, Kickham Hanley, PLLC, who files many 

lawsuits against governmental agencies, had a trial 

court victory reversed.  And in that decision is a 

2021 Yomans (phonetic) decision -- it's in our 

briefing -- the Court indicated and declared that 

assumpsit is not a cause of action.

Further, in another case involving the 

Kickham Hanley Law Firm, they brought a punitive 

class action, which was dismissed by motion and the 

Court of Appeals confirmed.

In that opinion in which the Court of 

Appeals affirmed, once again, assumpsit is not a 

cause of action.

So before this lawsuit was filed, on two 

occasions and two cases involving the law firm 

bringing this case on behalf of the plaintiff, 

they've been told that assumpsit is not a cause of 

action.  Count one needs to be dismissed.  And so 
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now -- 

THE COURT:  All right.  

MR. PETZ:  Okay.

THE COURT:  Move on to count two. 

MR. PETZ:  Sure.  So now we're on to count 

two, which is unjust enrichment.

Unjust enrichment, like all causes of 

action that are not abolished, have elements.  

Elements must be met.

In this case, there is no allegation that 

the Drainage District has retained any alleged 

stormwater overcharge at issue.  No allegation.  

We say this in our motion.  We say this in 

our reply.  And we cite to law that actually says, 

they've abandoned the ability to argue otherwise.

But the pleading doesn't say that.  And the 

way this works, your Honor, and this if where things 

get more complicated, but the elements of unjust 

enrichment are not complicated.

There must be an allegation that the 

Drainage District retained the alleged stormwater 

overcharge.

What happens is, there's a pool of bills 

sent by GLWA.  And I'm using the term pool so we can 

envision a pool.  We all go in a pool.  Frankly, we 
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may all be dreaming of swimming in a pool right now 

rather than working through this morass.  But you 

have a pool that GLWA sends to Drainage Districts, 

including the Drainage District at issue in this 

case, the GWKDD.  That's the GLWA bill, it's for 

sewerage.

Sewerage includes two aspects.  Storm and 

sanitary.  

The allegation in this case is not that the 

GWKDD collected more than what is in the pool.  It's 

this idea that too much of the pool was interpreted 

and allocated to Royal Oak in particular years, which 

means that less of the pool was paid by sanitary 

communities, meaning -- sanitary communities meaning, 

where their percentage is higher.

And we gave the Court an example in the 

briefing.  So storm, Troy has approximately a 2.47 

percent or so percentage of whatever is allocated in 

the storm.  Royal Oak has a 29.7.  

So in a wet year, they're saying that Royal 

Oak payers pay too much.  But they're not alleging 

that we retained a benefit.

What they're really alleging is that Troy 

benefited or other communities that have a percentage 

in which their sanitary is higher.  

00019a

R
E

C
E

IV
E

D
 by M

C
O

A
 10/30/2024 9:54:52 A

M



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

So for Troy, their sanitary is 31.431 

approximately where Royal Oak's is 19.3.

Now, you need to look through the briefing 

to obviously have all of these numbers in your head, 

Judge Cohen, but essentially, there's a pool of GLWA 

sewerage bills that need to be paid by the GWKDD.  

The communities give the money.  It goes in 

the pool and that pool goes to GLWA.  There's no 

retention of a benefit by the Drainage District at 

all.

And if you go to Yomans again, which is a 

case, obviously, we are all familiar with, and we go 

to page one of the reply, you know, a quote from the 

Court, an actual not a lie against one who has not 

been personally enriched by the transaction because 

the fundamental basis of the action is not only the 

loss occasioned to the plaintiff and account of the 

payment of the money, but the consequent enrichment 

of the defendant.  

There is not enrichment of the defendant 

being alleged as to the Drainage District.

And in fact, when you work through the 

logic of the complaint, at most what's being said is 

that in certain years they believe that Royal Oak 

pays more than their fair share and Troy does not pay 
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their fair share.  And that would be in a wet year 

that they make that allegation.

I'm guessing they would not complain about 

a dry year.  And so really, what they're trying to do 

is essentially take over the rate-making process.

This is something they're been trying to do 

for years, and we're going to talk about that as 

well.  

We're going to talk about the 2017 action, 

which is defined in the court papers that involved an 

assumpsit claim and a breach of contract claim 

against the Drainage District in regards to what?  

The alleged stormwater overcharge.

We're also going to talk about a 2019 

action to some extent, which once again, involves the 

alleged stormwater overcharge and involves claims of 

assumpsit, breach of contract and unjust enrichment.  

When we talk about those types of things, 

we're going to talk about the (C)(7) bases now.  I 

believe under (C)(8), it's simple, you must dismiss.  

Under (C)(7), things get a little more 

convoluted, but the conclusion is the same.  Under 

(C)(7), as I indicated, we have three grounds, one of 

which is res judicata or claimed preclusion.

So we have this 2017 action that is 
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grounded in the fact that there was a 2014 action 

related to the alleged stormwater overcharge against 

Royal Oak on behalf of the rate payers of Royal Oak, 

and they're represented by very able counsel, Kickham 

Hanley.  

And Kickham Hanley chose not to sue the 

Drainage District correctly in that case.  

Royal Oak filed motions and got the case 

dismissed.  And that case included the alleged 

stormwater overcharge involved in this case, as well 

as what's called a (unintelligible) debt facility 

charge, which we do not need to focus on for purposes 

of this case.  

A motion for reconsideration was filed by 

the Kickham Hanley Law Firm on behalf of Royal Oak 

rent payers and they've been pending for well over a 

year.

And for whatever reason, the case settled.  

When the case settled, the (unintelligible) debt 

facility charge claim against Royal Oak was resolved 

for a payment of money, whereas the alleged 

stormwater overcharge was resolved with an assignment 

for any claim, if any, that exists against the 

Oakland County entities related to the alleged 

stormwater overcharge.  So that's a 2014 action.  
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And then goes to the 2017 action where now 

Kickham Hanley has chosen to sue the Drainage 

District directly.  

They're suing in this weird vehicle called 

a litigation trust for which the trust -- and it's in 

the caption -- for the benefit of the class or for 

the benefit of the rate payers of Royal Oak.

So Kickham Hanley suing for the benefit of 

the rate payers in 2017, once again sue for the 

alleged stormwater overcharge.  

The case is dismissed.  It's affirmed 

three/zero on peel and a similar thing was done as to 

Oak Park and the alleged stormwater overcharge, which 

is the 2019 action.

I'm not going to get into all of the 

nitty-gritty.  You gotta review the papers.  I know 

you have, Judge Cohen, but I'm not looking to just 

flood your mind with a whole bunch of things, but 

rather, the most salient points.

So what is the most salient points from 

what I just read through?  Make no mistake about it, 

Kickham Hanley in the caption as litigation trust, 

was in privity with Royal Oak rent payers, including 

Eisenberg when Kickham Hanley unsuccessfully sued the 

Drainage District in the 2017 action as to the 
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alleged stormwater overcharge.  

See page 7 of our motion.  Page 7 of our 

motion cites to the final judgment and order in the 

action and literally says that Kickham Hanley is 

authorized as plaintiff to institute and prosecute 

this action on behalf of the class.  If that's not 

privity, I don't know what is.

Another aspect they attack as to our (C)(7) 

defenses, which we believe are additional reasons 

that this lawsuit is barred, is that the Court of 

Appeals in either the 2017 action or 2019 action or 

both somehow invited this lawsuit against the 

Drainage District as if yet another alleged 

stormwater overcharge case was what we need.  Nobody 

needs it.  

The Court of Appeals did not say that Royal 

Oak rate payers have assumpsit cause of action.  And 

we all know that an assumpsit cause of action does 

not exist under Michigan law. 

The Court of Appeals didn't say that in the 

2017 action or the 2019 action. 

THE COURT:  The Court of Appeals did leave 

open the issue of whether there was unjust enrichment 

of expense of the end users, which is sort of what 

this claim is sounding in. 
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MR. PETZ:  The Court of Appeals did not say 

that you can ignore the elements of unjust 

enrichment, your Honor.  

It did not say that the Drainage District 

had been unjustly enriched by the alleged stormwater 

overcharge.  It did not say that.  There's no 

findings on that whatsoever. 

THE COURT:  Okay. 

MR. PETZ:  And so you know, the elements of 

unjust enrichment matter and nothing in the Court of 

Appeals opinions from 2017 or 2019 say otherwise.

Moreover, the Court of Appeals did not even 

address dismissal based on claim preclusion, issue 

preclusion or release.

So I would submit to the Court that the 

Court of Appeals do not send out invitations to file 

lawsuits and they do not file -- send out invitations 

to file lawsuits based on claims that are abolished 

or claims for which the elements are not fulfilled.

So I believe that this Court has one 

option, and that is to dismiss plaintiff's lawsuit in 

its entirety.

THE COURT:  I appreciate that, Counsel.  

Let me turn to your brother counsel, who's been 

waiting patiently for whatever he wishes to present.
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Please speak to everything in whatever 

order you wish to, but I'm very focused on whatever 

you have to say about the assumpsit matter, perhaps 

telegraphing I think your brother counsel has a 

strong argument. 

MR. KICKHAM:  Okay.  Well, that's where I 

was going to start anyway.  

First of all, we don't concede that it's 

impossible to recover on a theory of assumpsit, as 

they claim in their reply brief.

And this is I hope not too fine a 

distinction.  It seems pretty obvious to me how this 

works, but you just have to look at (inaudible) sand 

and gravel where the Court said, not withstanding the 

abolition of assumpsit, the substantive remedies 

traditionally available under assumpsit were 

preserved.

So assumpsit is a substantive remedy and 

here we're asking the Court to apply it as a remedy 

for a violation of the common law.  

The common law creates a duty on the 

Drainage District to charge a reasonable amount.  

Plaintiff alleges in its complaint, and the 

Court must take it as true for the purposes of this 

motion, that the Drainage District has charged an 
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unreasonable -- charged too much.

Assumpsit is the mechanism by which a 

plaintiff can recover those excess charges 

(inaudible) action.  

It's like a claim for declaratory 

judgement.  It can stand alone as a remedy for a 

violation of the plaintiff's substantive rights.  

And the abolition of assumpsit that the 

courts talk about is like the abolition of the 

distinctions between courts of law and equity.

That didn't abolish equitable claims.  

Equitable remedies are still available.  A party can 

still get an injunction or a declaratory judgment.  

And similarly, the remedy of assumpsit is still 

available.  

And again, the violation of the legal right 

is the Drainage District's failure to charge 

plaintiff in the class a reasonable amount.

The substantive remedy is assumpsit.

Before I move on, does the Court have any 

questions about that, is that the Court's primary 

concern?  

THE COURT:  Well, I think I could pose 

questions, but the case law you just cited to me, my 

interpretation of it seems to say that, yes, these 
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things can survive but under an unjust enrichment 

theory, not under assumpsit.  

That's how I'm reading it.  It seems to say 

it survives as assumpsit.  Is that your reading of 

the law? 

MR. KICKHAM:  That is my reading of the 

law.  I believe we could bring only an assumpsit 

claim and not an unjust enrichment claim -- 

THE COURT:  Okay. 

MR. KICKHAM:  -- and still prevail.  Just 

like we -- 

THE COURT:  And I have -- 

MR. KICKHAM:  (Inaudible).

THE COURT:  I totally respect -- I talked 

over you.  I didn't mean to. 

MR. KICKHAM:  Just like we could bring a 

declaratory judgement action without a breach of 

contract claim, for example.  

THE COURT:  Please proceed with your other 

arguments. 

MR. KICKHAM:  Okay.  So unjust enrichment, 

we didn't abandon that issue.  And in any event, in a 

motion to dismiss on the pleadings, the Court has to 

look at the pleadings.

Count two of our complaint contains a 
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discussion of the facts in law.  Paragraphs 55 

through 62, we talk about how the charges must be 

reasonable. 

A utility charge is unreasonable if it 

contains illegal or improper expenses.  

We cite Yomans for the proposition that a 

municipal utility charge is unreasonable if viewed as 

a whole and has been excessive.  

And that's the holding of Yomans.  We don't 

have to show in this instance that the Drainage 

District has accumulated more than 100 percent of 

what its entitled to do.  

It is overflowed at the pool.  The pool is 

overflowing.  

We -- here, we just have to show that 

they've put too much water into the pool, too much 

money into the pool that they collected from the 

people of Royal Oak.  

The analogy I would use is, imagine you 

have ten houses, the Drainage District, the whole 

thing is just ten houses, right, and it cost a 

thousand dollars a year for the Drainage District to 

dispose of that stormwater and service those houses.

So that's a hundred dollars per house, 

right.  The Drainage District couldn't just decide to 
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collect from only eight of the houses and collect 

$125 from each of those houses and nothing from the 

other two.  That would be unjust.  It would unjustly 

enrich the Drainage District.

And I understand Mr. Petz's point about 

how, you know, some of the benefit has possibly 

flowed to cities like Troy and Madison Heights have 

been undercharged.

But whose fault is it that Troy and Madison 

Heights are being undercharged?  Who decides how much 

to charge?  The Drainage District.  

And if the Drainage District charged the 

right amount to Royal Oak and continued to charge 

Troy and Madison Heights what they're charging them, 

their pool would be underfilled.  They wouldn't fill 

up their pool.  

So the fact that they're able to fill up 

the pool is only true by virtue of their unjustly 

enriching themselves by overcharging the people of 

Royal Oak.

Now, on the res judicata and claim 

preclusion issues, first of all, there is a temporal 

distinction between the claims in the 2017 action and 

the claims in this action.

That's I think, the most important thing to 
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remember on that.  That as we explained in our brief, 

we can assert the claims in this case without 

impinging on the -- most of the time period this case 

covers, doesn't impinge on the time period that was 

at issue in the 2017 action.  

That time period ended in 2019 at the 

latest.  So we can at least look back to 2019, as we 

described in our brief.

I'm a little unclear on the Drainage 

District's privity arguments.  

I think what they're trying to say is that 

Eisenberg was in privity with themselves, that 

Eisenberg was a beneficiary of the trust in the 2017 

action and he's a party here.  So he's the same 

person.

All right.  That's not exactly privity.  

Because it doesn't seem to matter to me whether the 

law firm is in privity with somebody.

I mean, I can -- my firm can represent 

client A in one action and that doesn't mean that 

what happened to client A -- client B is not estopped 

to assert claims that client A asserted just because 

the law firm is the same.  That's not -- so I don't 

think that's what Mr. Petz is saying. 

I think what he's saying is that Eisenberg 
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was a beneficiary of the trust and he's a class 

member and he's the named class member, the named 

plaintiff in this case.  

But that doesn't matter because the trust 

wasn't asserting claims on behalf of the people of 

Royal Oak.  It was asserting claims that belonged to 

the City of Royal Oak that the City assigned to the 

trust.

They're different claims.  The theories 

were the same.  We were still saying, well, they're 

overcharging because of all of the reasons we stated 

in our complaint, but those were Royal Oak's claims.  

And what happened in that case, it says, if 

Royal Oak sued the Drainage District, I think the 

Court -- if you'll forgive me -- the Court should 

forget about the fact that there was even a trust, 

because it's -- the trust was asserting a claim that 

belonged to Royal Oak.

And all the Court of Appeals said is, that 

claim fails, in part, because Royal Oak hadn't 

suffered any damages, the Court of Appeals said, 

because Royal Oak passed on the charges to Mr. 

Eisenberg and the people who make up the class in 

this case.

So we -- you know, went home in 
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disappointment.  We thought about it some more.  

Thought, well, let's bring the case -- we don't agree 

with that.  We think Royal Oak, you know -- as we're 

talking in our firm, we're saying, well, it's too 

bad.  We think Royal Oak (inaudible) of charges, but 

the Court of Appeals said, somebody has to bear the 

(inaudible).

The Drainage District can't just charge 

whoever it wants.  And if you take the Drainage 

District's argument to its logical conclusion, it 

could charge the people of Royal Oak a hundred 

percent of the cost of managing all of the stormwater 

from all the member communities, and the people of 

Royal Oak would have no recourse against the Drainage 

District.

So with that in mind, we filed this class 

action on behalf of the people of Royal Oak.  

It's asserting different claims, but under 

the same theories.  

And so that, first of all, takes care of 

the res judicata and the collateral estoppel issues.

And if you even get past that, you run into 

the temporal thing, which means, we still get to 

assert our claims back to 2019 through the present.

Now -- and in its brief, the Drainage 
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District keeps pounding on this language under the 

Royal Oak settlement agreement from the 2014 case, 

about how Royal Oak could continue to include the 

Drainage District stormwater charges and its rates.

That has nothing to do with whether the 

Drainage District will continue to charge the City 

too much for stormwater disposal.

Or as it turns out, what matters, according 

to the Court of Appeals in its opinion in the 2017 

case, what matters is how much the Drainage District 

is charging the people of Royal Oak.  

So just because Eisenberg released Royal 

Oak, that doesn't mean he released the Drainage 

District.  

And Royal Oak doesn't have -- what we tried 

to do in the 2017 action, was assert claims on behalf 

of Royal Oak.

Those weren't released in the settlement.  

They were signed.  And now we're trying to assert 

claims that were not brought in the 2014 class action 

against Royal Oak.

It couldn't have been brought there because 

the Drainage District wasn't a party.  And those 

claims we now bring on behalf of all of the residents 

of Royal Oak against the Drainage District.  
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And again, as to the release, the same 

timing issue I discussed a minute ago, applies.  The 

release in the Royal Oak class action, the 2014 case, 

was limited in time to charges imposed through 

January 2017 and that doesn't impinge on the claims 

at issue here. 

THE COURT:  Thank you, Counsel.  Again, I 

understand that counsel (inaudible).  I just don't 

want to go past your rights in any way if you wanted 

to say something but you're not really a party here.

Let me turn back to the moving party and I 

will give you final word because it is your motion. 

MR. PETZ:  Your Honor, the bottom line is 

you can't just assume because you think you can do a 

better job than the government, just like you can't 

just assume because you think you can make a whole 

lot of money by your theories of how you can do 

things differently than the government.  

This is yet another alleged stormwater 

overcharge case.  

Counsel himself indicated that he does not 

need to show the pool is overflowing.  That's an 

admission that this is not fulfilling the unjust 

enrichment element.  

You do need to prove that the Drainage 
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District has received a benefit.  You need to allege 

it.  They're not doing that.  

They're saying that too much of the pool is 

paid by one city's rate payers, rather than another 

in a wet year versus a dry year.

And when you look through all of the case 

law, including Yomans, you need a cause of action to 

obtain a remedy.  

There's no cause of action alleged that 

survives.  Not the subject of the motion, but rates 

are presumed reasonable.  See Trahey (phonetic), 

that's footnote one.

Essentially, Kickham Hanley, the law firm, 

has decided that they want to bring a lawsuit.

And they have brought it in 2014, 2017, 

2019, before 2019 against Oak Park and now in 2023.  

But you can't just bring a lawsuit because you want 

to or you think you can make money in doing so.  You 

have to have a cause of action.  

There is no cause of action.  This takes me 

back to the 2017 action in which they were alleging a 

breach of contract based on an order of 

apportionment, in which the Court said that's not a 

contract.  

And so this is just another way for them to 
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try to get to a whole bunch of money that the 

Drainage District doesn't even have.  And it's just 

going to hurt the very rate payers that are being 

persuaded to bring these types of causes of action.  

Moreover, in 2014 when the decision was 

made to sue Royal Oak, they could have sued the 

Drainage District at that time.  They chose not to.

Somehow there's a settlement with an 

assignment that says, if you have any claims, if any, 

you can sue the county as to the alleged stormwater 

overcharge.  Case dismissed.  Affirmed.

Two trial court Judges dismissed this 

alleged stormwater overcharge theory previously.  Six 

Court of appeals Judges, and this is the same 

theories.  It's the same alleged stormwater 

overcharge.

And, you know, in terms of getting to the 

nitty-gritty of claim, issue and release, I direct 

the Court to the papers because for me it takes 

reading the papers to get a grasp of each one of the 

additional bases for dismissal, but it does not take 

any additional review of the papers for me to know 

that you cannot sue us for assumpsit, you cannot sue 

us for unjust enrichment.  It fails as a matter of 

law under (C)(8).
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And that's my last word, your Honor.  I 

will stop at this point.  And I appreciate you being 

patient as always, Judge Cohen. 

THE COURT:  Oh, my gosh, I appreciate all 

of you very much and while I'll probably manage to 

upset everyone here, that's certainly not my 

intension to do that, because I think you're all very 

fine attorneys and I appreciate all of your arguments 

very much.

The oral argument was very beneficial to 

me, so don't think it wasn't, even though I'm looking 

down as I issue my ruling.  I just don't want to miss 

anything with all of the moving parts here.  And I 

did spend a lot of time with it.  And I did find the 

argument very informed.

At the end of the day, I do feel that the 

plaintiff can maintain a claim for unjust enrichment.  

Understanding and respecting the argument by the 

moving party here that they don't show any -- that 

they retained wealth from this or not, I think it's 

pled.  If you read it in their pleadings, it's there 

and it's commonsense.  

The fact that perhaps Troy or Madison 

Heights weren't charged adequately, doesn't mean that 

potentially just on the pleadings, that the Drainage 
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Commission might have been unjustly enriched by the 

individual citizens in Royal Oak paying more and than 

the pleading are sufficient there. 

MR. PETZ:  Your Honor, for purposes of 

appeal, you know, there's no allegation of retention 

of a benefit as to the GLWA bills.  

Those GLWA bills were collected from the 

community and GLWA got the money.  

So, I mean, could you be more particular as 

to what allegation in the complaint alleges that?  

THE COURT:  Well, you made a very good 

record -- you orally made a -- not in the pleadings, 

you made a very good record orally today on that 

issue, so I think it's preserved for you on appeal.  

I certainly wouldn't deny you that right, by all 

means, but I think that it's in the pleading.

I think the pleadings, if you read 

paragraphs 55 through 62, the entirety of it, you're 

talking about paying more money to the Drainage 

District than what they should have been charged.

And that unjustly enriches the Drainage 

District because they're receiving that money.  

They're in receipt of it.  

What they choose to do with it, you know, I 

think it's there.  I think you could -- a jury could 
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find, I think a trier of fact could find how they 

were unjustly enriched based on what's pled.

But certainly you're free to appeal.  And 

if I'm corrected by the Court of Appeals, it won't be 

the first time and it probably won't be the last time 

and I will accept it with grace.  

I honesty think I'm ruling correctly.  And 

I would only make rulings believing I'm ruling 

correctly.  With any --

MR. PETZ:  Judge, I appreciate that.  Just 

know that when a community is billed for the Drainage 

District's portion of the GLWA bill, Royal Oak 

receives the bill and then it bills its rate payers 

and then collects the money from the rate payers, 

which then goes to the Drainage District, which then 

goes to GLWA.  So there's no retention of a benefit.

I appreciate you letting me make my record 

and I guess -- 

THE COURT:  No.  I understand we disagree 

on it, but you just sort of said that it then goes to 

GLWA and ends with your client.  But that's neither 

here nor there.  I think I've made --

MR. PETZ:  (Inaudible).

THE COURT:  I -- 

MR. PETZ:  GLWA is not my client. 
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THE COURT:  I misunderstood you.  Can you 

repeat that just so I can have it for the record?  

MR. PETZ:  Yeah, so GLWA has bills.  They 

go to things called Drainage Districts --

THE COURT:  Okay.

MR. PETZ:  -- garaged as the GWKDD. 

THE COURT:  Okay. 

MR. PETZ:  That bill is the GLWA bill.  

Then that bills goes to communities.  The communities 

collects from the rate payers, such as Royal Oak and 

Troy.  

They send the money to the Drainage 

District.  Then the Drainage District then sends all 

of that money to GLWA, so like the Drainage District 

does not have money.  

So like this lawsuit moving forward is 

literally going to take money away from the Drainage 

District it does not have, if successful. 

THE COURT:  Right. 

MR. PETZ:  There's no way the -- 

THE COURT:  Well -- 

MR. PETZ:  (Inaudible).

THE COURT:  No.  No.  No.  Well, let's be 

done on your part.  

The Drainage District is receiving the 
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funds and then using the funds to pay above them to 

pay through.  And they could receive -- this is all 

allegation.  Nothing's established and I wouldn't 

make any rulings regarding overcharges whatsoever 

right now, but taking the pleadings as truthful for 

purposes of the motion, that means that the 

individual citizens in Royal Oak are paying more than 

they should.  

The Drainage Commission receives that 

money, then chooses to pass it along to cover, you 

know, the charges here, instead of pulling in money 

from different sources, perhaps as they should.

I just don't see it as unjust enrichment.  

I think to find otherwise would setup a situation 

where people could be overcharged and have no 

recourse.

But take it on appeal.  And certainly, 

it's -- I think it's definitely Court of Appeals 

material, because it is complicated and it does have 

multiple moving parts.  

And perhaps, I haven't been clear enough 

but I certainly tried to be.

Now, the next ruling is -- you're probably 

not going to be (inaudible) by it, because it's in 

your favor.  
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There is no claim for assumpsit.  It 

doesn't exist under Michigan law.  I think it was 

very clearly established.  

So the assumpsit claim, I would grant that 

relief.  It would survive under unjust enrichment.  

Okay.  

I do find that the 2014 release was not 

between the parties and did not release claims after 

2017.  

Further, res judicata and collateral 

estoppel does not apply here.  The only issue decided 

in the prior action was that the City of Royal Oak 

did not have a cause of action against the Drainage 

District and therefore, did not have a cause of 

action to assign to the trust, which stood in the 

shoes of -- which stood in its shoes in the prior 

lawsuit.

And I also note, and I think I said it 

during the argument, I read the Court of Appeals has 

left open the issue of whether a payer -- individual 

rate payer suffered the loss could be brought 

forward.  

So I don't find that there -- the motion 

for summary disposition based on release, res 

judicata or collateral estoppel under (C)(7) would be 
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appropriate and I would deny for that reason.  Okay.  

Certainly I understand you may appeal at 

the end of this, but we have to get this on a track.  

We need to answer the complaint, presuming no 

interrogatory matters. 

So can you have an answer -- if I give you 

30 days, is that jamming you, is that appropriate?

MR. PETZ:  So an answer to the complaint in 

30 days?  

THE COURT:  I'm trying to be fair to 

everyone to keep it moving.  I think 30 should be 

appropriate. 

MR. PETZ:  I mean, yeah.  With the 

knowledge that, you know, it would be 30 days from 

the 24th today that we would have to answer the 

complaint, but it may be that we exercise appellate 

rights that make it so -- 

THE COURT:  Oh, and I was trying to be so 

clear that you're free to appeal.  

Presuming, if you say you choose not to, I 

want the answer in 30 days, if that make sense. 

MR. PETZ:  Judge -- 

THE COURT:  If there's a stay granted by 

the Court of Appeals, that changes everything, of 

course, if that makes any sense. 

00044a

R
E

C
E

IV
E

D
 by M

C
O

A
 10/30/2024 9:54:52 A

M



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

MR. PETZ:  Yeah, it does. 

THE COURT:  Yeah. 

MR. PETZ:  A just for clarity, assumpsit 

count one is dismissed under (C)(8).  Unjust 

enrichment under (C)(8) you have denied for the 

reasons you have stated on the record.  And the same 

goes for the (C)(7) bases that we actually raised in 

this motion for summary judgement, which was 

collateral estoppel, res judicata and release. 

THE COURT:  And release.  Yes.  You said it 

very well as you have said everything very well.  

I think after 30 days we need to -- and 

again, I know this may get derailed, but presuming we 

have an answer in 30 days and the matter is 

proceeding, let's have an early status scheduling 

conference because I think we should all sit down 

together to go over timelines and dates and make sure 

everything is on a fair track for everyone.

That could probably be set today, because 

we have you all present, knowing that it may be 

stayed.

So I might give you a breakout room with 

Ms. Lombardo, my secretary because I actually have 

several other matters today, and you can pick a date 

for that, just so we have a holding date, presuming 
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that we keep it.  Okay.  

And that will conclude it for purposes of 

today.  I wish everyone well.  And I commend the 

Royal Oak attorney for having nothing better to do 

than have to listen to this.  

MS. GIORDANO:  My pleasure, your Honor. 

THE COURT:  Always a pleasure to have all 

of you.  All right.  Everyone take care. 

MR. KICKHAM:  Thank you, your Honor.

THE COURT:  You're welcome. 

(Zoom proceedings concluded at 12:03 p.m.)
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STATE OF MICHIGAN 

OAKLAND COUNTY CIRCUIT COURT 

JEFFREY EISENBERG, 
individually and as representative of a Class 
of similarly-situated persons and entities, 

Plaintiff, 

V. 

GEORGE W. KUHN DRAINAGE DISTRICT, 

Honorable David M. Cohen 

Case 2023-200422-CZ 

a component unit of Oakland County with a separate 
legal existence, and CITY OF ROY AL OAK, 
MICHIGAN, a municipal corporation . 

Defendants. 

DICKINSON WRIGHT PLLC 
Peter H. Webster (P48783) 
Scott A. Petz (P70757) 
Alma Soho (P8 l l 77) 

KICKHAM HANLEY PLLC 
Gregory D. Hanley (P51204) 
Jamie K. Warrow (P61521) 
Edward F. Kickham Jr. (P70332) 
Attorneys for Plaintiff 
32121 Woodward, Suite 300 
Royal Oak, MI 48073 

Attorneys for George W. Kuhn Drainage District 
2600 West Big Beaver Road, Suite 300 

(248) 544-1500 
ghanley@kickhamhanley.com 
iwarrow@kickhamhanley.com 
ekickhamir@kickhamhanley.com 

Troy, MI 48084 
(248) 433-7200 
pwebster@dickinsonwright.com 
spetz@dickinsonwright.com 
asobo@dickinsonwright.com 

MILLER, CANFIELD, 
PADDOCK AND STONE, P.L.C. 
Sonal H. Mithani (P5 l 984) 
Caroline B. Giordano (P76658) 
Sarah C. Reasoner (P85573) 
Attorneys for City of Royal Oak 
101 North Main Street, 7th Floor 
Ann Arbor, MI 48104 
(734) 663-2445 
mithani@millercanfield.com 
giordano@millercanfield.com 
reasoner@millercanfield.com 

GEORGE W. KUHN DRAINAGE DISTRICT'S MOTION FOR SUMMARY 
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George W. Kuhn Drainage District ("Drainage District") moves pursuant to MCR 

2.116(C)(7) and (C)(8) for dismissal of Plaintiff Jeffrey Eisenberg's ("Plaintiff') Complaint. In 

support of its motion, the Drainage District relies upon the facts, argument, and authority in the 

accompanying Brief. Counsel for the Drainage District sought, but did not obtain, Plaintiffs 

concurrence in the relief requested, requiring this Motion and Brief. 

WHEREFORE, the Drainage District respectfully requests that this Court enter an Order: 

1) granting its Motion and Brief; 2) dismissing Plaintiffs Complaint with prejudice pursuant to 

MCR 2. l l 6(C)(7) and MCR 2. l l 6(C)(8); and 3) granting any further relief that the Court deems 

just under the circumstances. 

Dated: July 25, 2023 

Respectfully Submitted, 

DICKINSON WRIGHT PLLC 

ls/Peter H. Webster 
Peter H. Webster (P48783) 
Scott A. Petz (P70757) 
Alma Sobo (P8 l l 77) 
Attorneys for the George W. Kuhn Drainage District 
2600 W. Big Beaver Road, Suite 300 
Troy, MI 48084 
(248) 433-7200 
pwebster@dickinsonwright.com 
spetz@dickinsonwright.com 
asobo@dickinsonwright.com 
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I. INTRODUCTION 

Plaintiff, through his attorneys Kickham Hanley PLLC, brings this putative class action 

against the Drainage District and City of Royal Oak ("Royal Oak") asking for Millions based on 

claims that Royal Oak residents have allegedly paid more than their fair share for stormwater 

disposal services since May 18, 2017 forward ("Alleged Stormwater Overcharge"). This case is 

Kickham Hanley PLLC' s latest attack on the Drainage District involving Royal Oak. The prior 

case against the Drainage District was dismissed by the trial court, unanimously affirmed by the 

Court of Appeals, and the Michigan Supreme Court denied leave. 

More specifically, in 2014, Kickham Hanley PLLC filed a class action against Royal 

Oak, only, on two topics: (1) the "Kuhn Facility Debt Charge;" and (2) the "Alleged Stormwater 

Overcharge." Schroeder v City of Royal Oak, Oakland County Circuit Court Case 2014-138919-

CZ (J. Kumar) ("2014 Action"). Royal Oak filed a motion for summary disposition. The trial 

court granted the motion and dismissed the action with prejudice. Kickham Hanley PLLC 

moved for reconsideration. While the motion for reconsideration was pending for well over 1 

year, Royal Oak, for some reason, settled the 2014 Action. The settlement terms included a $2 

Million payment by Royal Oak as to the Kuhn Facility Debt Charge theory, with almost half of 

the funds going to Kickham Hanley PLLC as class counsel. As to the Alleged Stormwater 

Overcharge theory, plaintiffs received an assignment from Royal Oak of "any and all claims" (if 

any) Royal Oak "has or may have" against non-party Oakland County and its related affiliates 

"arising out of or relating to the [ Alleged] Stormwater Overcharge." Additionally, the settlement 

provided that the class "will dismiss the Class claims relating to the [Alleged] Stormwater 

[Over] [c]harge with prejudice," and that Royal Oak "may continue to include the [Alleged] 

Stormwater [Over][c]harges in its calculation of the Rates." (Exhibit 1, Agreement, ili115-
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16) (emphasis added). The Named Plaintiff, in this case, - Jeffrey Eisenberg was a class 

member, and received $6,032.18 as part of the settlement. 

In 2017, based on the above-referenced assignment, Kickham Hanley PLLC brought 

Alleged Stormwater Overcharge claims against Oakland County and the Drainage District for the 

purported benefit of the certified class from the 2014 Action, and Kickham Hanley PLLC. 

Kickham Hanley PLLC v George W Kuhn Drainage District et al, Oakland County Circuit Court 

Case 2017-159351-CZ (J. O'Brien) ("2017 Action"). The trial court dismissed the 2017 Action 

with prejudice, and the Court of Appeals unanimously affirmed. Kickham Hanley PLLC v 

Oakland Co, unpublished opinion per curiam of the Court of Appeals, issued May 2, 2019 

(Docket No. 341076), 2019 WL 1965891 (Exhibit 2). Kickham Hanley PLLC tried the same 

scheme on the Drainage District involving Oak Park. The trial court dismissed the case, and the 

Court of Appeals also unanimously affirmed. Kickham Hanley PLLC v George W Kuhn 

Drainage District, unpublished opinion per curiam of the Court of Appeals, issued Jan 14, 2021 

(Docket No. 351317), 2021 WL 137773 (Exhibit 3). 

Now, Kickham Hanley PLLC is, once again, trying to assert Alleged Stormwater 

Overcharge claims, under circumstances which have been rejected by two different trial court 

judges in this circuit and six different appellate judges. In this 2023 Action, Plaintiffs 

Complaint alleges the Great Lakes Water Authority ("GL WA") "charges the Drainage District" 

to dispose of sewage flows (which include a sanitary and a stormwater component) "based on a 

formula" that includes a percentage allocated "to the costs to treat stormwater flows" from the 

Drainage District's service area, and the Drainage District, "in tum, allocates" it "among all of 

the municipalities in the district," including Royal Oak. (Complaint, ili116-l 7, i120). Plaintiffs 

Complaint then asserts that, instead of "allocating" GL WA' s bills to the Drainage District's 
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communities ( e.g. Royal Oak, Troy) in the same way that Kickham Hanley PLLC theorizes that 

GL WA allocated its charges to its approximately 20 sewer communities ( e.g. Drainage District 

(GWKDD), Highland Park, OMID, Detroit), the Drainage District "improperly reallocate[s]" to 

Royal Oak "a higher percentage of the storm water disposal charges[.]" (Id. at ,r,r 25-26, i128). In 

short, according to Plaintiffs Complaint, Drainage District communities like Royal Oak whose 

storm (pollution) percentage is greater than their sewage (sanitary) percentage pay too much 

toward the Drainage District's GL WA bills which benefits Drainage District communities like 

Troy whose storm (pollution) percentage is less than their sewage (sanitary) percentage which 

such communities, in tum, pay too little toward the Drainage District's GL WA bills. 

In their latest effort, Kickham Hanley PLLC's Plaintiff asserts two counts against the 

Drainage District: (1) Assumpsit (Count I); and (2) Unjust Enrichment (Count II). Neither count 

withstands scrutiny and should be dismissed for the following summary reasons: 

1. Assumpsit is no longer a recognized cause of action; 

2. There is no unjust enrichment because Plaintiff does not allege that the Drainage 

District retained any alleged overpayment; 

3. Plaintiffs claims are barred by claim and issue preclusion; and 

4. Plaintiffs claims are barred by release. 

First, Michigan does not recognize an independent cause of action for assumpsit. See, 

e.g., Midwest Valve & Fitting Co v City of Detroit, unpublished opinion per curiam of the Court 

of Appeals, issued March 9, 2023 (Docket No. 358868), 2023 WL 2436483, at *5 (affirming 

dismissal of putative class action brought by Kickham Hanley PLLC alleging, among other 

causes of action, assumpsit based on certain annual charges assessed by the city, and reasoning 

that "Michigan no longer recognizes an independent cause of action for assumpsit."). 
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Second, Plaintiffs Complaint fails to state a claim against the Drainage District because 

it does not allege the Drainage District retained a benefit as to the Alleged Stormwater 

Overcharge, and, thus, Plaintiffs requested disgorgement remedy is unavailable. See, e.g., 

Liggett Rest Group, Inc v City of Pontiac, 260 Mich App 127, 137; 676 NW2d 633 (2003) 

(requiring plaintiff asserting an unjust enrichment claim to plead facts to show the defendant 

"received a benefit from plaintiff, and that an inequity resulted to plaintiff as a consequence of 

defendant/J's retention of that benefit.") (emphasis added); AFT Michigan v Michigan, 303 Mich 

App 651,677; 846 NW2d 583 (2014) ("Unjust enrichment of a person occurs when he has and 

retains money or benefits which injustice and equity belong to another.") (emphasis added). 

Additionally, claim preclusion (res judicata) and issue preclusion ( collateral estoppel) bar 

Plaintiff from relitigating the Alleged Stormwater Overcharge, which Kickham Hanley PLLC, 

who is in privity with Plaintiff, unsuccessfully pursued in the 2017 Action. Peterson Novelties, 

Inc v City of Berkley, 259 Mich App 1, 12-13; 672 NW2d 351 (2003); Monat v State Farm Ins 

Co, 469 Mich 679, 683-84; 677 NW2d 843 (2004); (see also Exhibit 2). Moreover, Plaintiffs 

Complaint is also barred by release because Plaintiff was a class member in the 2014 Action. 

For these reasons, and as articulated more fully below, summary disposition pursuant to MCR 

2. l l 6(C)(7) and MCR 2. l l 6(C)(8) is appropriate. 

II.BACKGROUND 

A. In the 2014 Action, Kickham Hanley PLLC Represented a Class 
Asserting Alleged Stormwater Overcharge Claims Against Royal 
Oak. 

On February 14, 2014, Plaintiff Andrew Schroeder, through his attorneys Kickham 

Hanley PLLC, filed a class action complaint against Royal Oak on two topics: (1) the "Kuhn 

Facility Debt Charge;" and (2) the "Alleged Stormwater Overcharge." Royal Oak filed a motion 

for summary disposition. The trial court granted the motion and dismissed the action with 
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