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STATEMENT OF JURISDICTION

Defendant-Appellant George W. Kuhn Drainage District (“Drainage District”) appeals by
leave granted from the January 24, 2024 Order of the Oakland Circuit Court denying in part the
Drainage District’s Motion for Summary Disposition Pursuant to MCR 2.116(C)(7) and MCR
2.116(C)(8) (Appendix 1 (App00112a)). This Court granted leave on July 10, 2024. See Event
No. 12. This Court has jurisdiction over the Drainage District’s appeal pursuant to MCR
7.203(B)(1) and MCL 600.308(2)(c).

The trial court’s register of actions is attached at Appendix 2 (App00004a). The transcript
of the January 24, 2024 hearing on the Drainage District’s motion is attached at Appendix 3

(App00011a).
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STATEMENT OF QUESTION PRESENTED

To plead an “unjust enrichment” claim, a plaintiff must allege facts in support of all
elements of the claim, including that the “defendant[] received a benefit from plaintiff and that an
inequity resulted to plaintiff as a consequence of defendant[]’s retention of that benefit.” See, e.g.,
Liggett Rest Group, Inc v City of Pontiac, 260 Mich App 127, 137; 676 NW2d 633 (2003). Here,
Plaintiff failed to allege facts to show that the Drainage District retained a benefit by how the
Drainage District interprets the Great Lakes Water Authority’s (“GLWA”) bills and then
distributes them to the Drainage District’s customer communities (e.g. Royal Oak, Troy) for
payment. Indeed, the facts as alleged in Plaintiff’s complaint show that the Drainage District did
not retain a benefit. The trial court nevertheless ruled that Plaintiff stated an “unjust enrichment”
claim under MCR 2.116(C)(8). Because Plaintiff failed to plead facts in support of the “retention

of a benefit” element of “unjust enrichment,” should this Court grant reverse the trial court?

The Drainage District answers: Yes.
The trial court would answer: No.
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I INTRODUCTION

The trial court erred when it denied the Drainage District’s motion to dismiss Plaintiff-
Appellee Jeffrey Eisenberg’s “unjust enrichment” claim under MCR 2.116(C)(8) for failure to
state a valid claim for relief. Because Plaintiff failed to allege facts supporting the essential
elements of that claim—i.e., the Drainage District’s retention of a benefit from Plaintiff—the trial
court should have granted summary disposition to the Drainage District and dismissed Plaintiff’s
sole remaining claim against the Drainage District.!

Plaintiff brought a putative class action seeking millions of dollars in alleged damages
based on claims that Royal Oak residents have allegedly paid more than their fair share for
stormwater disposal services since May 18, 2017.? Based on Plaintiff’s complaint, the essence of
Plaintiff’s stormwater overcharge lawsuit is that when the Drainage District receives a bill from
the Great Lakes Water Authority (“GLWA”) for GLWA’s assessment of costs associated with

disposing of sewage flows from the Drainage District, the Drainage District improperly reallocates

! The court did properly dismiss Plaintiff’s claim for “assumpsit,” because that is no longer
recognized as a cause of action in Michigan. See Midwest Valve & Fitting Co v City of Detroit,
__ Mich App __;  NW2d ;2023 WL 3766730, *5 (2023). Plaintiff is cross-appealing
that portion of the trial court’s order.

2 This is the third lawsuit brought by Plaintiff’s law firm, Kickham Hanley PLLC, against the
Drainage District alleging stormwater overcharges. The two prior cases were dismissed, and this
Court affirmed. See Kickham Hanley PLLC v Oakland Co, unpublished per curiam opinion of the
Court of Appeals, issued May 2, 2019 (Docket No. 341076) (affirming dismissal of litigation trust
styled-complaint claiming millions in damages brought against Drainage District by Kickham
Hanley PLLC as trustee for the purported benefit of a Royal Oak rate payer class in a prior action
against the city of Royal Oak for alleged stormwater overcharges)); Kickham Hanley PLLC v
George W Kuhn Drainage District, unpublished per curiam opinion of the Court of Appeals, issued
Jan 14, 2021 (Docket No. 351317) (affirming dismissal of litigation trust styled-complaint
claiming millions in damages brought against the Drainage District by Kickham Hanley PLLC as
trustee for the purported benefit of an Oak Park rate payer class in a prior action against the City
of Oak Park for alleged stormwater overcharges). The Court’s opinions are attached as Exhibits
2 and 3 to the Drainage District’s motion for summary disposition (Appendix 5 (App00167a,
App00176a)).
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a portion of GLWA'’s bills to stormwater flows, causing Royal Oak to pay a larger amount of
GLWA’s bills because Royal Oak’s stormwater contribution percentage is higher than its sanitary
contribution percentage. Plaintiff further alleges that Royal Oak passes on these charges to Royal
Oak’s ratepayers, including Plaintiff and the members of the putative class. Meanwhile, Plaintiff
alleges that other communities, such as Troy, are undercharged as to their contribution to GLWA’s
bills because, for example, Troy’s stormwater contribution percentage is lower than its sanitary
contribution percentage.

The problem with Plaintiff’s unjust enrichment claim is that Plaintiff fails to allege that the
Drainage District has retained any benefit by how it allocates sanitary flow and stormwater flow
with respect to GLWA’s bills. On the contrary, Plaintiff fully acknowledges that the Drainage
District itself does not retain funds paid by its customer communities (e.g. Royal Oak, Troy)
toward the GLWA bills, and that it simply remits those funds to GLWA.

That is a fatal flaw requiring dismissal of Plaintiff’s unjust enrichment claim under MCR
2.116(C)(8) for failure to state a valid claim for relief. A plaintiff asserting an unjust enrichment
claim must allege that the defendant “received a benefit from plaintiff, and that an inequity resulted
to plaintiff as a consequence of defendant[]’s retention of that benefit.” Liggett Rest Group, Inc v
City of Pontiac, 260 Mich App 127, 137; 676 NW2d 633 (2003) (emphasis added); AFT Michigan
v Michigan, 303 Mich App 651, 677; 846 NW2d 583 (2014) (“Unjust enrichment of a person
occurs when he has and retains money or benefits which in justice and equity belong to another.”)
(citation omitted and emphasis added).

Accepting the allegations in Plaintiff’s complaint as true, Plaintiff fails to state a claim for
unjust enrichment. Plaintiff’s complaint alleges no facts showing that the Drainage District retains

a benefit by how it interprets GLWA’s bills and then distributes them to the Drainage District’s
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customer communities for payment. Instead, Plaintiff’s own complaint alleges that the Drainage
District remits the funds collected for the GLWA bills to GLWA. To state a claim for unjust
enrichment, Plaintiff needed to allege facts demonstrating the Drainage District had been “allowed
to profit or enrich [itself] inequitably at another’s expense.” See Wright v Genesee Co, 504 Mich
410, 418; 934 NW2d 805 (2019). Plaintiff has not alleged that the Drainage District retained any
benefit by how it interprets GLWA'’s bills and then distributes them to the Drainage District’s
customer communities (e.g. Royal Oak, Troy) for payment. And, in fact, in this appeal, Plaintiff
has acknowledged that the Drainage District “accurately describes Plaintiff’s factual allegations in
the Complaint” when the Drainage District states that “‘Plaintiff’s own allegations show that the
Drainage District simply remits the funds it receives to GLWA,’” and that “[t]he allegation in this
case is not that the GWKDD [the Drainage District] collected more than what is in the pool. It’s
this idea that too much of the pool was interpreted and allocated to Royal Oak in particular years.’”
(Answer at 14) (citations omitted).

This is a flaw requiring dismissal of Plaintiff’s unjust enrichment claim under MCR
2.116(C)(8) for failure to state a valid claim for relief. The Drainage District requests that this
Court reverse the trial court’s contrary decision.

II. STATEMENT OF FACTS

A. Plaintiff’s class action complaint seeks millions of dollars in damages
based on an alleged stormwater overcharge theory.

Plaintiff’s class action complaint alleges that GLWA “charges the Drainage District” to
dispose of sewage flows “based on a formula” that includes a percentage allocated “to the costs to
treat stormwater flows” from the Drainage District’s service area, and the Drainage District, “in

turn, allocates” those costs “among all of the municipalities in the district,” including Royal Oak.
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(Appendix 4, Compl, §916-17, 920 (App00051a, 00052a)). Royal Oak then “passes on that cost”
to its ratepayers to “recover” the costs for GLWA’s bills. (/d., 19 (App00052a)).

As mentioned, Plaintiff’s complaint alleges that the Drainage District improperly
reallocates a portion of GLWA’s bills to stormwater flows, causing Royal Oak to pay a larger
portion of GLWA’s bills because Royal Oak’s stormwater contribution percentage is higher than
its sanitary contribution percentage. (I/d., §425-26, 928 (App00053a-App00055a)). At the same
time, Plaintiff alleges that other communities, such as the city of Troy, are undercharged as to their
contribution to GLWA’s bills because, for example, Troy’s stormwater contribution percentage is
lower than its sanitary contribution percentage. (Id., 1925-32 (App00053a-App00055a); see also
Exhibit 6 to Plaintiff’s complaint (App00096a)).

In short, according to Plaintiff’s complaint, Drainage District communities like Royal Oak
whose stormwater contribution percentage is greater than their sanitary contribution percentage
pay too much toward GLWA’s bills which benefits Drainage District communities like Troy
whose stormwater contribution percentage is less than their sanitary contribution percentage which
such communities, in turn, pay too little toward GLWA’s bills.

But what Plaintiff’s complaint does not allege is that the Drainage District retains any
benefit by how it interprets GLWA’s bills and distributes them among its customer communities
so that GLWA’s bills are paid. On the contrary, Plaintiff’s own allegations show that the Drainage
District simply remits the funds it receives for the GLWA bills to GLWA. Yet, Plaintiff’s
complaint seeks damages from the Drainage District in excess of $7 million on a theory of “unjust
enrichment,” consisting of the amount he claims the Drainage District “overcharged” Royal Oak
dating back to May 18,2017, and that Royal Oak subsequently chose to “overcharge” its individual

ratepayers. (Compl, 933, 137 (App00056a)).
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B. The Drainage District moved to dismiss Plaintiff’s “unjust enrichment”
claim under MCR 2.116(C)(8) because Plaintiff failed to allege that the
Drainage District retained any benefit from Plaintiff.

Plaintiff’s complaint included two counts against the Drainage District: (1) assumpsit
(Count I); and (2) unjust enrichment (Count II). On July 25, 2023, the Drainage District filed a
motion for summary disposition pursuant to MCR 2.116(C)(7) and MCR 2.116(C)(8). (Appendix
5, App00112a). In seeking dismissal of Plaintiff’s assumpit claim, the Drainage District argued
that Michigan no longer recognizes “an independent cause of action for assumpit.” (/d. at 13-14
(App00129a), citing Midwest Valve & Fitting Co v City of Detroit,  MichApp ;  NW2d
32023 WL 3766730, *5 (2023)). As for Plaintiff’s “unjust enrichment” claim, the Drainage
District argued that Plaintiff failed to “allege the Drainage District retained a benefit as to the
Alleged Stormwater Overcharge.” (Id. at 14-15 (App00130a)).

Plaintiff responded to the Drainage District’s motion on January 9, 2024. (Appendix 6,
App00413a). In his response, Plaintiff argued that he could maintain a claim for assumpsit, but
did not address the Drainage District’s unjust enrichment argument.

On January 17, 2024, the Drainage District filed a reply brief (Appendix 7, App00508a),
in which it reiterated that Plaintiff’s unjust enrichment claim must be dismissed under MCR
2.116(C)(8) because “there is no allegation that the Drainage District retains a benefit by how the
Drainage District interprets GLWA’s bills and then distributes GLWA’s bills to the Drainage
District’s customer communities so that the Drainage District’s GLWA bills may be paid.” (/d. at
2 (App00512a)).

C. The trial court denied the Drainage District’s motion to dismiss
Plaintiff’s “unjust enrichment” claim.

After a hearing on January 24, 2024 (Appendix 3, App00011a), the trial court agreed to

dismiss Plaintiff’s assumpsit claim, but denied the Drainage District’s motion for summary
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disposition as it pertained to Plaintiff’s “unjust enrichment” claim. The court concluded that
Plaintiff adequately alleged unjust enrichment, even though Plaintiff’s counsel made it clear that
Plaintiff’s claim centered on his belief that in paying GLWA’s bills, the Drainage District collected
too much from some cities, and too little from others, and that it had nothing to do with the
Drainage District retaining any of those funds for itself:

MR. KICKHAM: We don’t have to show in this instance that the Drainage
District has accumulated more than 100 percent of what it[’]s entitled to do. It is
overflowed at the pool. The pool is overflowing.

We — here, we just have to show that they’ve put too much water into the
pool, too much money into the pool that they collected from the people of Royal
Oak.

The analogy I would use is, imagine you have ten houses, the Drainage
District, the whole thing is just ten houses, right, and it cost[s] a thousand dollars a
year for the Drainage District to dispose of that stormwater and service those
houses.

So that’s a hundred dollars per house, right. The Drainage District couldn’t
just decide to collect from only eight of the houses and collect $125 from each of
those houses and nothing from the other two. That would be unjust. It would
unjustly enrich the Drainage District.

And I understand [Defense Counsel’s] point about how, you know, some of
the benefit has possibly flowed to cities like Troy and Madison Heights have been
undercharged.

But whose fault is it that Troy and Madison Heights are being
undercharged? Who decides how much to charge? The Drainage District.

And if the Drainage District charged the right amount to Royal Oak and
continued to charge Troy and Madison Heights what they’re charging them, their
pool would be underfilled. They wouldn’t fill up their pool.

So the fact that they’re able to fill up the pool is only true by virtue of their
unjustly enriching themselves by overcharging the people of Royal Oak. [/d. at 19-
20 (App000292a-00030a)].

Despite there being no claim that the Drainage District, in Plaintiff’s counsel’s

hypothetical, retains anything from the “pool” for itself, the trial court agreed with Plaintift’s
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counsel that Plaintiff can maintain an “unjust enrichment” claim despite acknowledging that the
Drainage District remits the funds it receives for the GLWA bills to GLWA:

THE COURT: I misunderstood you. Can you repeat that just so I can have
it for the record?

[DEFENSE COUNSEL]: Yeah, so GLWA has bills. They go to things
called [d]rainage [d]istricts —

THE COURT: Okay.

* %k ok

[DEFENSE COUNSEL]: That bill is the GLWA bill. Then that bill[] goes
to communities. The communities collect[] from the rate payers, such as Royal
Oak and Troy. They send the money to the Drainage District. Then the Drainage
District sends all of that money to GLWA. . ..

THE COURT: Right. ...

The Drainage District is receiving the funds and then using the funds zo pay
above them to pay through [to GLWA]. . . . [T]hat means that the individual
citizens in Royal Oak are paying more than they should.
The Drainage Commission [sic] receives that money, then chooses to pass
it along to cover, you know, the charges here, instead of pulling in money from
different sources, perhaps as they should. [Id. at 31-32 (App00041a-00042a)
(emphasis added).]
The trial court entered its order on January 24, 2024 (Appendix 1 (App00001a)), and this
Court granted the Drainage District’s application for leave to appeal on July 10, 2024. See Event
No. 12.
III. ARGUMENT
A. Standard of Review
A trial court’s decision to grant or deny a motion for summary disposition is subject to de
novo review “to determine if the moving party is entitled to judgment as a matter of law.” Maiden

v Rozwood, 461 Mich 109, 118; 597 NW2d 817 (1999); see also Karaus v Bank of NY Mellon, 300

7
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Mich App 9, 22; 831 NW2d 897 (2012) (“Whether a claim for unjust enrichment can be maintained
is a question of law that we review de novo.”). “A movant is entitled to summary disposition
under MCR 2.116(C)(8) if ‘[t]he opposing party has failed to state a claim on which relief can be
granted.”” Henry v Dow Chem Co, 473 Mich 63, 71; 701 NW2d 684 (2005), quoting MCR
2.116(C)(8).

In order to state a claim on which relief can be granted, a plaintiff’s complaint must contain
“allegations of fact” supporting the cause of action. See Lawsuit Financial, LLC v Curry, 261
Mich App 579, 592; 683 NW2d 233 (2004) (reiterating that a “mere statement of a pleader’s
conclusions unsupported by allegations of fact, will not suffice to state a cause of action”)
(emphasis added).® As this Court has repeatedly stressed, a plaintiff’s “conclusory allegations”
are “insufficient to state a cause of action.” Kloian v Schwartz, 272 Mich App 232, 240-241; 725
NW2d 671 (2006) (finding “plaintiff’s conclusory allegations [were] insufficient to state a cause
of action[]” for legal malpractice where the plaintiff “failed to include factual allegations regarding

how the specific instances of alleged malpractice caused the alleged injuries”).

3 See also Churella v Pioneer State Mut Ins Co, 258 Mich App 260, 272; 671 NW2d 125 (2003)
(finding that the plaintiffs failed to state a claim to compel a corporate dividend where the
“plaintiffs did not explain how the directors’ failure to consider a distribution constituted fraud or
bad faith dealings . . . we conclude that plaintiffs have not sufficiently pleaded facts that would
overcome the business judgment rule””) (emphasis added); ETT Ambulance Serv Corp v Rockford
Ambulance, 204 Mich App 392, 399; 516 NW2d 498 (1994) (finding the plaintiff in an antitrust
action “failed to state a claim on which relief can be granted” where the plaintiff’s claim, “that
defendant is attempting to form a monopoly for the purpose of limiting competition and controlling
prices, is unsupported by allegations of fact and will not suffice to state a cause of action”)
(emphasis added).
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B. The trial court should have dismissed Plaintiff’s “unjust enrichment”
claim because Plaintiff failed to allege that the Drainage District
retained any benefit from Plaintiff.

“Unjust enrichment is a cause of action to correct a defendant’s unjust retention of a benefit
owed to another. Restatement Restitution, Ist, § 1, comment a, p. 12. It is grounded in the idea
that a party ‘shall not be allowed to profit or enrich himself inequitably at another’s expense.’”
Wright, 504 Mich at 417418 (citation omitted). Thus, “[t]o sustain a claim for unjust enrichment,
plaintiff needed to show that defendants received a benefit from plaintiff and that an inequity
resulted to plaintiff as a consequence of defendants’ retention of that benefit.” Liggett, 260 Mich
App at 137 (emphasis added). See also AFT Michigan, 303 Mich App at 677 (“Unjust enrichment
of a person occurs when he has and retains money or benefits which in justice and equity belong
to another.”) (citation omitted and emphasis added); Morris Pumps v Centerline Piping, Inc, 273
Mich App 187, 195; 729 NW2d 898 (2006) (““[I]n order to sustain a claim of . . . unjust enrichment,
a plaintiff must establish (1) the receipt of a benefit by the defendant from the plaintiff and (2) an
inequity resulting to the plaintiff because of the retention of the benefit by the defendant.”)
(emphasis added).

Here, Plaintiff’s unjust enrichment claim fails as a matter of law because there is no
allegation that how the Drainage District interprets GLWA’s bills and then distributes them to its
customer communities for purposes of paying GLWA'’s bills results in the Drainage District
actually retaining those funds for its own personal enrichment. On the contrary, as Plaintiff’s
complaint makes clear, and as Plaintiff’s counsel conceded through his “pool” analogy at the
hearing on the Drainage District’s motion for summary disposition, the funds the Drainage District
receives are used to pay GLWA’s bills.

Plaintiff made the same concession in responding to the Drainage District’s application for

leave to appeal, acknowledging that the Drainage District “accurately describes Plaintiff’s factual

9
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allegations in the Complaint” when the Drainage District states that “‘Plaintiff’s own allegations
show that the Drainage District simply remits the funds it receives to GLWA,’” and that “[t]he
allegation in this case is not that the GWKDD [the Drainage District] collected more than what is
in the pool. It’s this idea that too much of the pool was interpreted and allocated to Royal Oak in
particular years.””” (Answer at 14) (citations omitted).

Thus, as Plaintiff has expressly acknowledged, there is no allegation that the Drainage
District retains any of the funds for itself. That failure to allege facts supporting an essential
element of Plaintiff’s unjust enrichment claim should have resulted in its dismissal. See Spiek v
Mich Dep’t of Trans, 456 Mich 331, 338; 572 NW2d 201 (1998) (upholding the trial court’s
decision to dismiss the plaintiffs’ complaint under MCR 2.116(C)(8) because “[t]aking all
plaintiffs’ factual allegations as true, the complaint fail[ed] to allege an essential element of their
cause of action”).

Although it is unpublished, this Court’s decision in Ganson v Detroit Pub Sch, unpublished
per curiam opinion of the Court of Appeals, issued Jan 21, 2021 (Docket No. 351276), 2021 WL
219225,* persuasively illustrates this fatal flaw in Plaintiff’s unjust enrichment claim. The plaintiff
in Ganson claimed that Detroit Public Schools was unjustly enriched by retaining his retirement
benefits after it decided not to renew his contract. /d. at *1. In affirming the trial court’s decision
to grant summary disposition to Detroit Public Schools under MCR 2.116(C)(8), this Court held
that the plaintiff’s unjust enrichment claim failed, in relevant part, because Detroit Public Schools

was “not the holder of plaintiff’s retirement funds”; rather, those funds “were retained by the Public

4 Attached at Exhibit 1.

10
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School Employees’ Retirement System, which is in turn, maintained by the state of Michigan, not
the defendant.” Id. at *3.

The Court’s decision in Corey v Wayne Co, unpublished per curiam opinion of the Court
of Appeals, issued March 15, 2016 (Docket No. 325465), 2016 WL 1039955, provides an even
better example.’> In Corey, the plaintiff brought a putative class action against Wayne County,
alleging unjust enrichment based on the Wayne County Circuit Court’s collection of an “$80
‘Friend of the Court’ fee” in divorce actions. Id. at *1. The plaintiff alleged that Wayne County
“improperly retained” the fee “for the County’s use and benefit.” Id. at *5. In affirming the
dismissal of the plaintiff’s claim under MCR 2.116(C)(8), the Corey panel reasoned that, “under
the statutory scheme, MCL 600.2529(4) mandates that each fee collected . . . ‘shall be paid to the
county treasurer and deposited by the county treasurer as provided under section 2530 to be used
to fund services’ ”,: and section 2530, “in turn, mandates that the county treasurer ‘shall deposit
all fees collected’ . . . in an interest-bearing account known as the ‘Friend of the Court fund.”” /Id.
Thus, “defendants Wayne County and/or [clerk of the court] could not retain any of the fees
collected . . . for their own benefit; rather, the fees collected must be used to fund the Friend of the
Court, an arm of the circuit court.” Id. The Court thus held that, because “defendants did not
receive a benefit from the fees collected or retained, [] it follows that defendants could not have
been unjustly enriched by collecting the fees.” Id.

Courts in other jurisdictions addressing analogous circumstances—i.e., where the
defendant is merely acting as a “pass through”—have reached the same conclusion: there is no
unjust enrichment. See, e.g., Bueker v Madison Co, 61 NE3d 237, 256 (11l App Ct, 2016) (holding

that the county defendant “received no unjust benefit” from property tax redemption payments that

> Attached at Exhibit 2.
11
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it collected and “pass[ed] through” to the tax purchaser); Epps Aircraft, Inc v Exxon Corp, 859 F
Supp 533, 536 (MD Ala, 1993) (“Exxon functioned primarily as a ‘pass —through’ for the city fuel
taxes, and did not retain the taxes for its own benefit. Exxon has not been unjustly enriched as a
matter of law.”).

Similarly here, there is no allegation that the Drainage District retained any benefit for
itself when allocating GLWA’s bills among the Drainage District’s customer communities so that
GLWA’s bills may be paid. Although the trial court essentially agreed with that—acknowledging
that the Drainage District is merely “receiving the funds and then using the funds to pay above
them to pay through [to GLWA]”—the trial court still denied the Drainage District’s motion, citing
“paragraphs 55 through 62” of Plaintiff’s complaint. (1/24/24 Hrg Tr at 29, 32 (App00039a,
00042a)). Those paragraphs, however, only alleged the bare elements of unjust enrichment in
conclusory fashion. That is plainly insufficient. As this Court has repeatedly stressed, a plaintiff’s
“conclusory allegations” are “insufficient to state a cause of action.” Kloian, 272 Mich App at
240-241.

In summary, Plaintiff’s complaint fails to allege facts establishing that the Drainage District
retained any benefit by virtue of its acting essentially as a pass-through between GLWA and the
Drainage District’s customer communities. Although Plaintiff alleges that the Drainage District’s
method in allocating GLWA'’s bills result in Royal Oak paying more than it should (and, for
example, Troy paying too little) for purposes of paying GLWA’s bills, there is no allegation that
this method results in the Drainage District retaining those funds for itself. Without such an
allegation, it is impossible for Plaintiff to establish that the Drainage District is profiting or
enriching itself in the process. As a result, Plaintiff’s unjust enrichment claim fails, and the trial

court should have granted summary disposition to the Drainage District under MCR 2.116(C)(8).

12
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IV. CONCLUSION AND RELIEF REQUESTED

For all of these reasons, the Drainage District requests that the Court reverse the trial court’s
decision and remand for entry of summary disposition in the Drainage District’s favor on
Plaintiff’s unjust enrichment claim.

Respectfully submitted,
DICKINSON WRIGHT PLLC

/s/Peter H. Webster

Peter H. Webster (P48783)

Scott A. Petz (P70757)

Alma Sobo (P81177)

2600 West Big Beaver Road, Suite 300
Troy, MI 48084

(248) 433-7200

John A. Weiss (P83530)
200 Ottawa Ave, Suite 900
Grand Rapids, MI 49503
(616) 458-1300

Phillip J. DeRosier (P55595)

500 Woodward Avenue, Suite 4000
Detroit, MI 48226

(313) 223-3500

Attorneys for Defendant-Appellant
George W. Kuhn Drainage District
Dated: October 30, 2024
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STATE OF MICHIGAN

OAKLAND COUNTY CIRCUIT COURT

JEFFREY EISENBERG,
individually and as representative of a Class
of similarly-situated persons and entities,

Plaintiff,
Honorable David M. Cohen
V.
Case 2023-200422-CZ
GEORGE W. KUHN DRAINAGE DISTRICT,
a component unit of Oakland County with a separate
legal existence, and CITY OF ROYAL OAK,
MICHIGAN, a municipal corporation.

Defendants.

KICKHAM HANLEY PLLC
Gregory D. Hanley (P51204)
Jamie K. Warrow (P61521)
Edward F. Kickham Jr. (P70332)
Attorneys for Plaintiff

32121 Woodward, Suite 300
Royal Oak, MI 48073

(248) 544-1500
ghanley(@kickhamhanley.com
warrow(@kickhamhanley.com
ekickhamijr@kickhamhanlev.com

DICKINSON WRIGHT PLLC

Peter H. Webster (P48783)

Scott A. Petz (P70757)

Alma Sobo (P81177)

Attorneys for George W. Kuhn Drainage District
2600 West Big Beaver Road, Suite 300
Troy, MI 48084

(248) 433-7200
pwebster@dickinsonwright.com
spetz{@dickinsonwright.com
asobo(@dickinsonwright.com

MILLER, CANFIELD,
PADDOCK AND STONE, P.L.C.
Sonal H. Mithani (P51984)
Caroline B. Giordano (P76658)
Sarah C. Reasoner (P85573)
Attorneys for City of Royal Oak
101 North Main Street, 7™ Floor
Ann Arbor, M1 48104

(734) 663-2445
mithani@millercanficld.com
giordano(@millercanfield.com
reasonerf@millercanficld.com

ORDER REGARDING GEORGE W. KUHN DRAINAGE DISTRICT’S MOTION FOR
SUMMARY DISPOSITION PURSUANT TO MCR 2.116(C)(7) AND MCR 2.116C)(8)
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This matter having come before the Court on George W. Kuhn Drainage District’s
(“Drainage District”) Motion for Summary Disposition Pursuant to MCR 2.116(C)(7) and MCR
2.116(C)(8) (“Motion”), the Court having heard oral argument on January 24, 2024, and being
otherwise advised, the Court orders as follows:

IT IS HEREBY ORDERED that the Drainage District’s Motion as to Count I of Plaintiff’s
Class Action Complaint and Jury Demand (“Assumpsit — Money Had and Received Unreasonable
Rates and Charges Drainage District Only”) based on MCR 2.116(C)(8), is GRANTED for the
reasons stated on the record, and Count I of Plaintiff’s Class Action Complaint and Jury Demand
is dismissed.

IT IS FURTHER ORDERED that the Drainage District’s Motion as to Count II of
Plaintiff’s Class Action Complaint and Jury Demand (“Unjust Enrichment Unreasonable Rates
Drainage District Only”) based on MCR 2.116(C)(8), is DENIED for the reasons stated on the
record.

IT IS FURTHER ORDERED that the Drainage District’s Motion as to Count I and Count
IT of Plaintiff’s Class Action Complaint and Jury Demand based on the MCR 2.116(C)(7) grounds
set forth in the Drainage District’s Motion (Res Judicata - Claim Preclusion, Collateral Estoppel -
Issue Preclusion, and Release), are DENIED for the reasons stated on the record.

IT IS FURTHER ORDERED that the Drainage District has until and including
February 23, 2024 (30 days after January 24, 2024) to file an answer to Plaintiff’s Class Action

Complaint and Jury Demand.

00002a
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IT IS FURTHER ORDERED that a scheduling conference is set for March 14, 2024 at

9:00 a.m. via Zoom, to address scheduling, including without limitation, a scheduling order and

class certification deadlines, including motion, response, and reply deadlines.

IT IS SO ORDERED.

This order does not resolve the last pending claim and does not close this case.

Dated: 1/24/2024

Approved as to form only:

KICKHAM HANLEY PLLC

/s/Edward F. Kickham Jr. (w/consent)

LE

DICKINSON WRIGHT PLLC

/s/Scott A. Petz

Edward F. Kickham Jr. (P70332)
Attorneys for Plaintiff
ekickham@kickhamhanley.com

MILLER, CANFIELD,
PADDOCK AND STONE, P.L.C.

/s/Caroline B. Giordano (w/consent)

Scott A. Petz (P70757)

Attorneys for Defendant

George W. Kuhn Drainage District
spetz@dickinsonwright.com

Caroline B. Giordano (P76658)
Attorneys for City of Royal Oak
giordano(@millercanfield.com

4859-0172-3295 v2 [12840-456]
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10/28/24, 1:16 PM Court Explorer | Oakland County, Michigan

Court Explorer

& Register of Actions € Go Back

Case Number

2023-200422-CZ

Entitlement

EISENBERG JEFFREY vs. GEORGE W KUHN DRAINAGE DISTRIC
Judge Name

DAVID M. COHEN

Case E-Filed

YES

Case Filed

05/19/2023

Case Disposed

07/10/2024
Date Code Desc
07/30/2024 MPS MIFILE PROOF OF SERVICE FILED
07/30/2024 CA CLAIM OF APPEAL FILED /CROSS/NTC/POS/PLF
07/12/2024 TRN TRANSCRIPT FILED MTN AMD CMPLNT 06/26/24
07/10/2024 FD FINAL DISPOSITION
07/10/2024 SY STAY ADMINISTRATIVE (COA GRANTED STAY)
07/10/2024 ORD ORDER FILED COA
07/08/2024 MPS MIFILE PROOF OF SERVICE FILED
07/05/2024 MPS MIFILE PROOF OF SERVICE FILED
07/02/2024 ANS ANSWER FILED TO DFT REQ ADMISS/PLF
07/02/2024 MPS MIFILE PROOF OF SERVICE FILED
06/27/2024 ORD ORDER FILED DENY PLF MTN FOR LEAVE
06/26/2024 OTH ZOOM VIDEO APPEARANCE
06/26/2024 M MOTION LEAVE TO FILE 1ST AMENDED CMPLT - DENIED
06/26/2024 MPS MIFILE PROOF OF SERVICE FILED
06/25/2024 MPS MIFILE PROOF OF SERVICE FILED

https://courtexplorer.oakgov.com/OaklandCounty/SearchCases/ViewPrintableVersion? Type=RoA
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Date Code Desc

06/25/2024 NOH NOTICE OF HEARING FILED REMOTE

06/24/2024 MPS MIFILE PROOF OF SERVICE FILED

06/24/2024 OTH DFT CONCUR IN RES IN OPP TO MTN LV/PQOS FILED

06/24/2024 MPS MIFILE PROOF OF SERVICE FILED

06/24/2024 RES RESPONSE FILED IN OPPT TO MTN FILE AMD
CMPLT/POS/DFT

06/18/2024 MPR MOTION PRAECIPE FILED FOR 06262024 JUDGE 06

06/18/2024 MPS MIFILE PROOF OF SERVICE FILED

06/18/2024 NOH NOTICE OF HEARING FILED /POS

06/18/2024 MTN MOTION FILED LEAVE TO FILE 1ST AMD CMPLT/POS/PLF

06/12/2024 AD] ORDER OF ADJOURNMENT FILED STP MOTION
FILING/BRIEFING

06/11/2024 MPS MIFILE PROOF OF SERVICE FILED

06/06/2024 MPS MIFILE PROOF OF SERVICE FILED

05/13/2024 MPS MIFILE PROOF OF SERVICE FILED

05/13/2024 0OBJ OBJECTION FILED /RESP TO INT/REQ FOR PRODUCTION/DFT

04/22/2024 ORD ORDER FILED DISCOVERY/DISC REFERRAL

04/19/2024 MPS MIFILE PROOF OF SERVICE FILED

04/15/2024 MPS MIFILE PROOF OF SERVICE FILED

04/15/2024 RES RESPONSE FILED IN OPPO MTN COMPEL PROD/PROT
ORD/DFT

04/15/2024 INT INTERROGATORIES FILED /REQ FOR PRODUCTION/TO
ADMIT/PLF

04/15/2024 MPS MIFILE PROOF OF SERVICE FILED

04/12/2024 NOH NOTICE OF HEARING FILED REMOTE

04/12/2024 APR DATE SET FOR STAT CONF ON 02202025 08 30 AM Y 06

04/12/2024 PROCEEDING TO BE HELD REMOTELY BY ZOOM

04/10/2024 MPR MOTION PRAECIPE FILED FOR 04172024 JUDGE 06

04/10/2024 NOH NOTICE OF HEARING FILED

04/10/2024 MPS MIFILE PROOF OF SERVICE FILED

04/10/2024 MTN MOTION FILED TO COMPEL/BRF/PLF

04/08/2024 MPS MIFILE PROOF OF SERVICE FILED

https://courtexplorer.oakgov.com/OaklandCounty/SearchCases/ViewPrintableVersion? Type=RoA 2/
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Date Code Desc

04/03/2024 MPS MIFILE PROOF OF SERVICE FILED

04/02/2024 POS AFFIDAVIT/PROOF OF SERVICE FILED

04/02/2024 MPS MIFILE PROOF OF SERVICE FILED

03/29/2024 MPS MIFILE PROOF OF SERVICE FILED

03/25/2024 MPS MIFILE PROOF OF SERVICE FILED

03/25/2024 MPS MIFILE PROOF OF SERVICE FILED

03/25/2024 0OBJ OBJECTION FILED /RES TO RENEWED INT REQ FOR
PROD/DFT

03/22/2024 MPS MIFILE PROOF OF SERVICE FILED

03/15/2024 SO SCHEDULING ORDER FILED

03/14/2024 OTH SCHEDULING CONF HELD W/ JUDGE

03/14/2024 MPS MIFILE PROOF OF SERVICE FILED

03/11/2024 MPS MIFILE PROOF OF SERVICE FILED

02/23/2024 TRN TRANSCRIPT FILED MTNS HRG 02/14/24

02/23/2024 MPS MIFILE PROOF OF SERVICE FILED

02/23/2024 ATC ANSWER TO COMPLAINT FILED AFM/JD/POS

02/22/2024 STO STIP/ORD FILED DISMISS W/O PREJ COUNTS 11l & IV ONLY

02/20/2024 MPS MIFILE PROOF OF SERVICE FILED

02/16/2024 ORD ORDER FILED RE DFT MTN STAY PENDING/QUASH

02/14/2024 DM DEFENSE MOTION STAY/QUASH/PROTEC ORD-DENIED

02/14/2024 OTH VIAZOOM VIDEO CONFERENCE

02/14/2024 MPS MIFILE PROOF OF SERVICE FILED

02/13/2024 NOH NOTICE OF HEARING FILED

02/09/2024 TRN TRANSCRIPT FILED 01/24/24 MTN

02/09/2024 MPS MIFILE PROOF OF SERVICE FILED

02/09/2024 RES RESPONSE FILED TO MTN STAY PEND INT APPEAL/POS/PLF

02/07/2024 MPR MOTION PRAECIPE FILED FOR 02142024 JUDGE 06

02/07/2024 MPS MIFILE PROOF OF SERVICE FILED

02/07/2024 MTN MOTION FILED TO STAY PENDING APPEAL/BRF/GEORGE
KUHN

01/25/2024 APR DATE SET FOR E SCHED C ON 03142024 09 00 AM Y 06

https://courtexplorer.oakgov.com/OaklandCounty/SearchCases/ViewPrintableVersion? Type=RoA 3/
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10/28/24, 1:16 PM

Date

01/25/2024
01/25/2024
01/25/2024
01/24/2024
01/24/2024
01/24/2024
01/24/2024
01/23/2024
01/23/2024
01/17/2024
01/17/2024
01/09/2024
01/09/2024
01/08/2024
01/05/2024
12/01/2023
09/01/2023
08/31/2023
08/31/2023
08/30/2023

08/30/2023

08/30/2023
08/30/2023
08/29/2023
08/25/2023
08/25/2023
08/25/2023
08/25/2023

08/23/2023

Code

ORD
MPS
OTH
DM
FDE
MPS
MPS
NOH
MPS
REP
MPS
RES
STO
MPS
TRN
ORD
FD
SY
DM

DM

OTH
MPS
NOH
MPS
RES

MPS
RES

MPS

Court Explorer | Oakland County, Michigan

Desc

PROCEEDING TO BE HELD REMOTELY BY ZOOM
ORDER FILED RE MTN SUM DISP

MIFILE PROOF OF SERVICE FILED

Z0OOM VIDEO APPEARANCE

DEFENSE MOTION SD - GRTD IN PT

FINAL DISPOSITION ERROR

MIFILE PROOF OF SERVICE FILED

MIFILE PROOF OF SERVICE FILED

NOTICE OF HEARING FILED ZOOM

MIFILE PROOF OF SERVICE FILED

REPLY FILED SUPPT MTN SUM DISP/DFT

MIFILE PROOF OF SERVICE FILED

RESPONSE FILED TO MTN FOR SUM DISP/POS/PLF
STIP/ORD FILED DISMISS CTS llI/IV ONLY

MIFILE PROOF OF SERVICE FILED

TRANSCRIPT FILED 08/30/23 MTNS HRG

ORDER FILED GRNT DFT MTN RE INITIAL SO/AMD SO
FINAL DISPOSITION

STAY PENDING SUMM DISP MOTIONS

DEFENSE MOTION OBJ TO INT SCHED ORD AND 8/1/23 ORD-
G

DEFENSE MOTION FOR PROTECT ORD/QUASH P'S DISC REQ-
G

VIA ZOOM VIDEO CONFERENCE

MIFILE PROOF OF SERVICE FILED

NOTICE OF HEARING FILED

MIFILE PROOF OF SERVICE FILED

RESPONSE FILED TO DFT OBJ TO S/O/MTN STAY/PLF
MIFILE PROOF OF SERVICE FILED

RESPONSE FILED TO MTN FOR PROT ORD/POS/PLF

MIFILE PROOF OF SERVICE FILED

https://courtexplorer.oakgov.com/OaklandCounty/SearchCases/ViewPrintableVersion? Type=RoA
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Date

08/23/2023
08/23/2023
08/14/2023
08/14/2023
08/09/2023
08/09/2023
08/08/2023
08/08/2023
08/08/2023
08/01/2023
07/31/2023
07/31/2023
07/31/2023
07/31/2023
07/31/2023
07/29/2023
07/29/2023
07/29/2023
07/29/2023
07/29/2023
07/29/2023
07/29/2023
07/29/2023
07/29/2023
07/29/2023
07/27/2023
07/27/2023
07/27/2023
07/25/2023

07/25/2023

Code
MTN
MPR
MPS
INT
MPS
0OBJ
MPS
MTN
MPR
OFM
MPR
SO
MPR
MPS
NOH

SOP

APR
APR
SO
MPS
NOH
MPS

APP

Court Explorer | Oakland County, Michigan

Desc

MOTION FILED PROTECTIVE ORD/BRF/DFT
MOTION PRAECIPE FILED FOR 08302023 JUDGE 06
MIFILE PROOF OF SERVICE FILED
INTERROGATORIES FILED /REQ PROD/ADMIT/PLF
MIFILE PROOF OF SERVICE FILED

OBJECTION FILED TO SCHED ORDER/POS/DFT
MIFILE PROOF OF SERVICE FILED

MOTION FILED RE INITIAL SCHED ORD/POS/DFT
MOTION PRAECIPE FILED FOR 08302023 JUDGE 06
ORDER FOR FACILITATIVE MEDIATION FILED /REMOVE EVAL
MOTION PRAECIPE FILED FOR 01242024 JUDGE 06
SCHEDULING ORDER FILED

MOTION PRAECIPE FILED FOR 01242024 JUDGE 06
MIFILE PROOF OF SERVICE FILED

NOTICE OF HEARING FILED

SCHEDULING ORDER WRITTEN

11/24/2023 EXPERT DATE.

01/24/2024 CASE EVALUATION DATE.

11/24/2023 WITNESS DATE.

02/23/2024 MOTION DATE.

12/25/2023 DISCOVERY DATE.

02/23/2024 SETTLEMENT CONFERENCE.
04/25/2024 TRIAL DATE.

DATE SET FOR PRETRIAL ON 02232024 08 30 AM
DATE SET FOR TRIAL ON 04252024 08 30 AM
SCHEDULING ORDER FILED /SUM DISP BRF

MIFILE PROOF OF SERVICE FILED

NOTICE OF HEARING FILED /POS

MIFILE PROOF OF SERVICE FILED

APPEARANCE FILED POS/ROYAL OAK

https://courtexplorer.oakgov.com/OaklandCounty/SearchCases/ViewPrintableVersion? Type=RoA
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Date Code Desc

07/25/2023 MPS MIFILE PROOF OF SERVICE FILED

07/25/2023 NOH NOTICE OF HEARING FILED POS

07/25/2023 MPS MIFILE PROOF OF SERVICE FILED

07/25/2023 ATC ANSWER TO COMPLAINT FILED AFF DEF/JD/POS/ROYAL OAK

07/25/2023 MPS MIFILE PROOF OF SERVICE FILED

07/25/2023 MTN MOTION FILED SUM DISP/CITY ROYAL OAK

07/25/2023 MPR MOTION PRAECIPE FILED FOR 08302023 JUDGE 06

07/25/2023 MTN MOTION FILED SUM DISP/BRF/POS/DFT

06/26/2023 APP APPEARANCE FILED /NTC/POS/DFT

06/26/2023 MPS MIFILE PROOF OF SERVICE FILED

06/26/2023 MPS MIFILE PROOF OF SERVICE FILED

06/26/2023 APP APPEARANCE FILED /NTC/POS/DFT

06/26/2023 MPS MIFILE PROOF OF SERVICE FILED

06/26/2023 STO STIP/ORD FILED RE TIME FOR DFT TO RESPOND/FILE MTN

06/22/2023 MPS MIFILE PROOF OF SERVICE FILED

06/22/2023 APP APPEARANCE FILED /NTC/GEORGE

06/22/2023 MPS MIFILE PROOF OF SERVICE FILED

06/21/2023 APP APPEARANCE FILED NTC/DFT/POS

06/21/2023 MPS MIFILE PROOF OF SERVICE FILED

06/21/2023 APP APPEARANCE FILED /NTC/POS/DFT

06/21/2023 MPS MIFILE PROOF OF SERVICE FILED

06/20/2023 MPS MIFILE PROOF OF SERVICE FILED

06/20/2023 APP APPEARANCE FILED /ROYAL OAK

06/20/2023 MPS MIFILE PROOF OF SERVICE FILED

06/20/2023 STO STIP/ORD FILED EXTEND DEADLINE TO RESPOND

06/08/2023 STO STIP/ORD FILED RE TIME FOR DFT TO ANS/RESPOND

06/07/2023 APP APPEARANCE FILED /NTC/POS

06/07/2023 MPS MIFILE PROOF OF SERVICE FILED

06/07/2023 APP APPEARANCE FILED /NTC/POS/GEORGE KUHN

06/07/2023 MPS MIFILE PROOF OF SERVICE FILED
https://courtexplorer.oakgov.com/OaklandCounty/SearchCases/ViewPrintableVersion? Type=RoA 6/
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Date

06/07/2023
06/07/2023
06/07/2023
06/06/2023
06/06/2023
06/06/2023
06/06/2023
06/06/2023
06/06/2023
05/18/2023
05/18/2023

Code
APP

MPS
MPS
SUM
MPS
MPS
SUM
SUM
MPS

Sl
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

JEFFREY EISENBERG,
individually and as

representative
Class of

of a

similarly-situated
persons and entities,

AVASIN

GEORGE W. KUHN

Plaintiff,

Case No.

DRAINAGE DISTRICT,
a component unit
of Oakland County

with a separate

legal existence and
CITY OF ROYAL OAK,

MICHIGAN, a

municipal corporation,

Defendants.

PAGE 1 TO 37

BEFORE THE HONORABLE DAVID M. COHEN, CIRCUIT JUDGE

Pontiac,

MOTION

Michigan - Wednesday,
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APPEARANCES:

For the Plaintiff:

For the Defendant:
GWKDD:

For the Defendant
City of
Royal Oak:

EDWARD F. KICKHAM, JR. (P70332)
Kickham Hanley, PLLC

32121 Woodward Avenue

Suite 300

Royal Oak, Michigan 48073

(248) 544-1500

SCOTT A. PETZ (P70757)
Dickinson Wright, PLLC
2600 West Big Beaver Road
Suite 300

Troy, Michigan 48084

(248) 433-7200

CAROLINE GIORDANO (P76658)
Miller, Canfield,

Paddock & Stone, PLC

101 North Main Street

7th Floor

Ann Arbor, Michigan 48104
(734) 663-2445

Transcript Provided by: Ace Transcripts, LLC

Reporter:

Firm #8612
(734) 368-9960
Laurie A. Jefferson, CSR-6909
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WITNESSES:

None

EXHIBITS:

None
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THE CLERK: Your Honor, calling docket
number 24, that is Eisenburg versus GWKDD, case
number 2023-200422-C7Z.

THE COURT: All right. Good morning,
everyone. Thank you for your patience with the
Court.

Let's have appearances starting with the
moving party.

MR. PETZ: Good morning, Judge Cohen.

Scott Petz on behalf the Drainage District named the
George W. Kuhn Drainage District, also referred to as
the GWKDD.

And for oral argument purposes, I will try
to refer to it as the Drainage District to make it
simpler for all of us, including me.

THE COURT: Anything to make this simpler
is appreciated by the Court, because I spent a lot of
time with it.

Let's take appearance now. I guess we'll
go next to -- I don't want to mispronounce your name,
Ms. Giordano.

MS. GIORDANO: Caroline Giordano on behalf
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of the City.

And, your Honor, I believe you probably
noticed that I'm just here on behalf of the City to
observe today, given that the two counts at issue in
our motion were dismissed.

THE COURT: Okay. You're welcome to
observe of course.

MS. GIORDANO: Thank you.

THE COURT: Let's have appearance from
plaintiff's counsel.

MR. KICKHAM: Good morning, your Honor,

Edward Kickham on behalf of the plaintiff.

THE COURT: Okay. Thank you, Counsel. All

right. I did spend a lot of time with this, but it's

a complicated matter and I certainly think it's only
appropriate because it's a dispositive in nature
motion and I need to entertain oral argument from
everyone.

So I'll turn to you, sir, first for
whatever you wish to indicate on behalf of the
Drainage District.

MR. PETZ: Yes. Judge Cohen, thank you.
As I mentioned, I represent the Drainage District in
this lawsuit.

This lawsuit was filed on, I think, May 18
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of 2023 and it includes five counts originally.

They include a count one, assumpsit against
the Drainage District.

Count two, unjust enrichment against the
Drainage District.

A count three and four against Royal Oak
only as to assumpsit and unjust enrichment, which
Ms. Giordano just indicated the subject of a
stipulated order of dismissal.

Moreover, there was a count five,
injunctive relief claim against Royal Oak only, which
is also the subject of the stipulated order of
dismissal based upon how you rule on the Drainage
District's motion before you.

The motion before you is based on two
aspects of 2.116. It's a (C) (8) aspect and a (C) (7)
aspect.

The (C) (7) aspect relates only to what is
the subject of our motion, which is res judicata,
also known as claim preclusion.

Collateral estoppel, also known is an issue
of preclusion and release.

I'm going to address the (C) (8) aspect
first. Quite frankly, Judge Cohen, it is much

simpler. And put simply, the law is going to tell us
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we need to dismiss counts one and two and thus, the
lawsuit gets dismissed completely.

And so working from the (C) (8) aspect, we
have the count one assumpsit against the Drainage

District.

Like I said, this case was filed in May of

2023. I made a point to say that, because before May

of 2023, Kickham Hanley, PLLC, who files many
lawsuits against governmental agencies, had a trial
court victory reversed. And in that decision is a
2021 Yomans (phonetic) decision -- it's in our
briefing -- the Court indicated and declared that
assumpsit is not a cause of action.

Further, in another case involving the
Kickham Hanley Law Firm, they brought a punitive
class action, which was dismissed by motion and the
Court of Appeals confirmed.

In that opinion in which the Court of
Appeals affirmed, once again, assumpsit is not a
cause of action.

So before this lawsuit was filed, on two
occasions and two cases involving the law firm
bringing this case on behalf of the plaintiff,
they've been told that assumpsit is not a cause of

action. Count one needs to be dismissed. And so
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now --

THE COURT: All right.

MR. PETZ: Okay.

THE COURT: Move on to count two.

MR. PETZ: Sure. So now we're on to count
two, which is unjust enrichment.

Unjust enrichment, like all causes of
action that are not abolished, have elements.
Elements must be met.

In this case, there is no allegation that
the Drainage District has retained any alleged
stormwater overcharge at issue. No allegation.

We say this in our motion. We say this in
our reply. And we cite to law that actually says,
they've abandoned the ability to argue otherwise.

But the pleading doesn't say that. And the
way this works, your Honor, and this if where things
get more complicated, but the elements of unjust
enrichment are not complicated.

There must be an allegation that the
Drainage District retained the alleged stormwater
overcharge.

What happens is, there's a pool of bills
sent by GLWA. And I'm using the term pool so we can

envision a pool. We all go in a pool. Frankly, we
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may all be dreaming of swimming in a pool right now
rather than working through this morass. But you
have a pool that GLWA sends to Drainage Districts,
including the Drainage District at issue in this
case, the GWKDD. That's the GLWA bill, it's for
sewerage.

Sewerage includes two aspects. Storm and
sanitary.

The allegation in this case is not that the
GWKDD collected more than what is in the pool. It's
this idea that too much of the pool was interpreted
and allocated to Royal Oak in particular years, which
means that less of the pool was paid by sanitary
communities, meaning -- sanitary communities meaning,
where their percentage is higher.

And we gave the Court an example in the
briefing. So storm, Troy has approximately a 2.47
percent or so percentage of whatever is allocated in
the storm. Royal Oak has a 29.7.

So in a wet year, they're saying that Royal
Oak payers pay too much. But they're not alleging
that we retained a benefit.

What they're really alleging is that Troy
benefited or other communities that have a percentage

in which their sanitary is higher.
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So for Troy, their sanitary is 31.431
approximately where Royal Oak's is 19.3.

Now, you need to look through the briefing
to obviously have all of these numbers in your head,
Judge Cohen, but essentially, there's a pool of GLWA
sewerage bills that need to be paid by the GWKDD.

The communities give the money. It goes in
the pool and that pool goes to GLWA. There's no
retention of a benefit by the Drainage District at
all.

And if you go to Yomans again, which is a
case, obviously, we are all familiar with, and we go
to page one of the reply, you know, a quote from the
Court, an actual not a lie against one who has not
been personally enriched by the transaction because
the fundamental basis of the action is not only the
loss occasioned to the plaintiff and account of the
payment of the money, but the consequent enrichment
of the defendant.

There is not enrichment of the defendant
being alleged as to the Drainage District.

And in fact, when you work through the
logic of the complaint, at most what's being said is
that in certain years they believe that Royal Oak

pays more than their fair share and Troy does not pay
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their fair share. And that would be in a wet year
that they make that allegation.

I'm guessing they would not complain about
a dry year. And so really, what they're trying to do
is essentially take over the rate-making process.

This is something they're been trying to do
for years, and we're going to talk about that as
well.

We're going to talk about the 2017 action,
which is defined in the court papers that involved an
assumpsit claim and a breach of contract claim
against the Drainage District in regards to what?

The alleged stormwater overcharge.

We're also going to talk about a 2019
action to some extent, which once again, involves the
alleged stormwater overcharge and involves claims of
assumpsit, breach of contract and unjust enrichment.

When we talk about those types of things,
we're going to talk about the (C) (7) bases now. I
believe under (C) (8), it's simple, you must dismiss.

Under (C) (7), things get a little more
convoluted, but the conclusion is the same. Under
(C) (7), as I indicated, we have three grounds, one of
which is res judicata or claimed preclusion.

So we have this 2017 action that is
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grounded in the fact that there was a 2014 action
related to the alleged stormwater overcharge against
Royal Oak on behalf of the rate payers of Royal Oak,
and they're represented by very able counsel, Kickham
Hanley.

And Kickham Hanley chose not to sue the
Drainage District correctly in that case.

Royal Oak filed motions and got the case
dismissed. And that case included the alleged
stormwater overcharge involved in this case, as well
as what's called a (unintelligible) debt facility
charge, which we do not need to focus on for purposes
of this case.

A motion for reconsideration was filed by
the Kickham Hanley Law Firm on behalf of Royal Oak
rent payers and they've been pending for well over a
year.

And for whatever reason, the case settled.
When the case settled, the (unintelligible) debt
facility charge claim against Royal Oak was resolved
for a payment of money, whereas the alleged
stormwater overcharge was resolved with an assignment
for any claim, if any, that exists against the
Oakland County entities related to the alleged

stormwater overcharge. So that's a 2014 action.
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And then goes to the 2017 action where now
Kickham Hanley has chosen to sue the Drainage
District directly.

They're suing in this weird vehicle called
a litigation trust for which the trust -- and it's in
the caption -- for the benefit of the class or for
the benefit of the rate payers of Royal Oak.

So Kickham Hanley suing for the benefit of
the rate payers in 2017, once again sue for the
alleged stormwater overcharge.

The case is dismissed. It's affirmed
three/zero on peel and a similar thing was done as to
Oak Park and the alleged stormwater overcharge, which
is the 2019 action.

I'm not going to get into all of the
nitty-gritty. You gotta review the papers. I know
you have, Judge Cohen, but I'm not looking to just
flood your mind with a whole bunch of things, but
rather, the most salient points.

So what is the most salient points from
what I just read through? Make no mistake about it,
Kickham Hanley in the caption as litigation trust,
was in privity with Royal Oak rent payers, including
Eisenberg when Kickham Hanley unsuccessfully sued the

Drainage District in the 2017 action as to the
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alleged stormwater overcharge.

See page 7 of our motion. Page 7 of our
motion cites to the final judgment and order in the
action and literally says that Kickham Hanley is
authorized as plaintiff to institute and prosecute
this action on behalf of the class. 1If that's not
privity, I don't know what is.

Another aspect they attack as to our (C) (7)
defenses, which we believe are additional reasons
that this lawsuit is barred, is that the Court of
Appeals in either the 2017 action or 2019 action or
both somehow invited this lawsuit against the
Drainage District as if yet another alleged
stormwater overcharge case was what we need. Nobody
needs it.

The Court of Appeals did not say that Royal
Oak rate payers have assumpsit cause of action. And
we all know that an assumpsit cause of action does
not exist under Michigan law.

The Court of Appeals didn't say that in the
2017 action or the 2019 action.

THE COURT: The Court of Appeals did leave
open the issue of whether there was unjust enrichment
of expense of the end users, which is sort of what

this claim is sounding 1in.
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MR. PETZ: The Court of Appeals did not say
that you can ignore the elements of unjust
enrichment, your Honor.

It did not say that the Drainage District
had been unjustly enriched by the alleged stormwater
overcharge. It did not say that. There's no
findings on that whatsoever.

THE COURT: Okay.

MR. PETZ: And so you know, the elements of
unjust enrichment matter and nothing in the Court of
Appeals opinions from 2017 or 2019 say otherwise.

Moreover, the Court of Appeals did not even
address dismissal based on claim preclusion, issue
preclusion or release.

So I would submit to the Court that the
Court of Appeals do not send out invitations to file
lawsuits and they do not file -- send out invitations
to file lawsuits based on claims that are abolished
or claims for which the elements are not fulfilled.

So I believe that this Court has one
option, and that is to dismiss plaintiff's lawsuit in
its entirety.

THE COURT: I appreciate that, Counsel.

Let me turn to your brother counsel, who's been

waiting patiently for whatever he wishes to present.
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Please speak to everything in whatever
order you wish to, but I'm very focused on whatever
you have to say about the assumpsit matter, perhaps
telegraphing I think your brother counsel has a
Sstrong argument.

MR. KICKHAM: Okay. Well, that's where T
was going to start anyway.

First of all, we don't concede that it's
impossible to recover on a theory of assumpsit, as
they claim in their reply brief.

And this is I hope not too fine a
distinction. It seems pretty obvious to me how this
works, but you just have to look at (inaudible) sand
and gravel where the Court said, not withstanding the
abolition of assumpsit, the substantive remedies
traditionally available under assumpsit were
preserved.

So assumpsit is a substantive remedy and
here we're asking the Court to apply it as a remedy
for a violation of the common law.

The common law creates a duty on the
Drainage District to charge a reasonable amount.

Plaintiff alleges in its complaint, and the
Court must take it as true for the purposes of this

motion, that the Drainage District has charged an
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unreasonable -- charged too much.

Assumpsit is the mechanism by which a
plaintiff can recover those excess charges
(inaudible) action.

It's like a claim for declaratory
judgement. It can stand alone as a remedy for a
violation of the plaintiff's substantive rights.

And the abolition of assumpsit that the
courts talk about is like the abolition of the
distinctions between courts of law and equity.

That didn't abolish equitable claims.
Equitable remedies are still available. A party can
still get an injunction or a declaratory judgment.
And similarly, the remedy of assumpsit is still

available.

And again, the violation of the legal right

is the Drainage District's failure to charge
plaintiff in the class a reasonable amount.

The substantive remedy is assumpsit.

Before I move on, does the Court have any
questions about that, is that the Court's primary
concern?

THE COURT: Well, I think I could pose
questions, but the case law you just cited to me, my

interpretation of it seems to say that, yes, these
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things can survive but under an unjust enrichment
theory, not under assumpsit.

That's how I'm reading it. It seems to say
it survives as assumpsit. Is that your reading of
the law?

MR. KICKHAM: That is my reading of the
law. I believe we could bring only an assumpsit
claim and not an unjust enrichment claim --

THE COURT: Okay.

MR. KICKHAM: -- and still prevail. Just
like we --

THE COURT: And I have --

MR. KICKHAM: (Inaudible) .

THE COURT: I totally respect -- I talked
over you. I didn't mean to.

MR. KICKHAM: Just like we could bring a
declaratory judgement action without a breach of
contract claim, for example.

THE COURT: Please proceed with your other
arguments.

MR. KICKHAM: Okay. $So unjust enrichment,
we didn't abandon that issue. And in any event, in a
motion to dismiss on the pleadings, the Court has to
look at the pleadings.

Count two of our complaint contains a
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discussion of the facts in law. Paragraphs 55
through 62, we talk about how the charges must be
reasonable.

A utility charge is unreasonable if it
contains illegal or improper expenses.

We cite Yomans for the proposition that a
municipal utility charge is unreasonable if viewed as
a whole and has been excessive.

And that's the holding of Yomans. We don't
have to show in this instance that the Drainage
District has accumulated more than 100 percent of
what its entitled to do.

It is overflowed at the pool. The pool is
overflowing.

We -- here, we just have to show that
they've put too much water into the pool, too much
money into the pool that they collected from the
people of Royal Oak.

The analogy I would use is, imagine you
have ten houses, the Drainage District, the whole
thing is just ten houses, right, and it cost a
thousand dollars a year for the Drainage District to
dispose of that stormwater and service those houses.

So that's a hundred dollars per house,

right. The Drainage District couldn't just decide to
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collect from only eight of the houses and collect
$125 from each of those houses and nothing from the
other two. That would be unjust. It would unjustly
enrich the Drainage District.

And I understand Mr. Petz's point about
how, you know, some of the benefit has possibly
flowed to cities like Troy and Madison Heights have
been undercharged.

But whose fault is it that Troy and Madison
Heights are being undercharged? Who decides how much
to charge? The Drainage District.

And if the Drainage District charged the
right amount to Royal Oak and continued to charge
Troy and Madison Heights what they're charging them,
their pool would be underfilled. They wouldn't fill
up their pool.

So the fact that they're able to fill up
the pool is only true by virtue of their unjustly
enriching themselves by overcharging the people of
Royal Oak.

Now, on the res judicata and claim
preclusion issues, first of all, there is a temporal
distinction between the claims in the 2017 action and
the claims in this action.

That's I think, the most important thing to
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remember on that. That as we explained in our brief,
we can assert the claims in this case without
impinging on the -- most of the time period this case
covers, doesn't impinge on the time period that was
at issue in the 2017 action.

That time period ended in 2019 at the
latest. So we can at least look back to 2019, as we
described in our brief.

I'm a little unclear on the Drainage
District's privity arguments.

I think what they're trying to say is that
Eisenberg was in privity with themselves, that
Eisenberg was a beneficiary of the trust in the 2017
action and he's a party here. So he's the same
person.

All right. That's not exactly privity.
Because it doesn't seem to matter to me whether the
law firm is in privity with somebody.

I mean, I can -- my firm can represent
client A in one action and that doesn't mean that
what happened to client A -- client B is not estopped
to assert claims that client A asserted just because
the law firm is the same. That's not -- so I don't
think that's what Mr. Petz is saying.

I think what he's saying is that Eisenberg
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was a beneficiary of the trust and he's a class
member and he's the named class member, the named
plaintiff in this case.

But that doesn't matter because the trust
wasn't asserting claims on behalf of the people of
Royal Oak. It was asserting claims that belonged to
the City of Royal Oak that the City assigned to the
trust.

They're different claims. The theories
were the same. We were still saying, well, they're
overcharging because of all of the reasons we stated

in our complaint, but those were Royal Oak's claims.

And what happened in that case, it says, if

Royal Oak sued the Drainage District, I think the
Court -- if you'll forgive me -- the Court should
forget about the fact that there was even a trust,
because it's -- the trust was asserting a claim that
belonged to Royal Oak.

And all the Court of Appeals said is, that
claim fails, in part, because Royal Oak hadn't
suffered any damages, the Court of Appeals said,
because Royal Oak passed on the charges to Mr.
Eisenberg and the people who make up the class in
this case.

So we -- you know, went home in
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disappointment. We thought about it some more.
Thought, well, let's bring the case -- we don't agree
with that. We think Royal 0Oak, you know -- as we're

talking in our firm, we're saying, well, it's too
bad. We think Royal Oak (inaudible) of charges, but
the Court of Appeals said, somebody has to bear the
(inaudible) .

The Drainage District can't just charge
whoever it wants. And if you take the Drainage
District's argument to its logical conclusion, it
could charge the people of Royal Oak a hundred
percent of the cost of managing all of the stormwater
from all the member communities, and the people of
Royal Oak would have no recourse against the Drainage
District.

So with that in mind, we filed this class
action on behalf of the people of Royal Oak.

It's asserting different claims, but under
the same theories.

And so that, first of all, takes care of
the res judicata and the collateral estoppel issues.

And if you even get past that, you run into
the temporal thing, which means, we still get to
assert our claims back to 2019 through the present.

Now -- and in its brief, the Drainage
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District keeps pounding on this language under the
Royal Oak settlement agreement from the 2014 case,
about how Royal Oak could continue to include the
Drainage District stormwater charges and its rates.

That has nothing to do with whether the
Drainage District will continue to charge the City
too much for stormwater disposal.

Or as it turns out, what matters, according
to the Court of Appeals in its opinion in the 2017
case, what matters is how much the Drainage District
is charging the people of Royal Oak.

So just because Eisenberg released Royal
Oak, that doesn't mean he released the Drainage
District.

And Royal Oak doesn't have -- what we tried
to do in the 2017 action, was assert claims on behalf
of Royal Oak.

Those weren't released in the settlement.
They were signed. And now we're trying to assert
claims that were not brought in the 2014 class action
against Royal Oak.

It couldn't have been brought there because
the Drainage District wasn't a party. And those
claims we now bring on behalf of all of the residents

of Royal Oak against the Drainage District.
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And again, as to the release, the same
timing issue I discussed a minute ago, applies. The
release in the Royal Oak class action, the 2014 case,
was limited in time to charges imposed through
January 2017 and that doesn't impinge on the claims
at issue here.

THE COURT: Thank you, Counsel. Again, I
understand that counsel (inaudible). I just don't
want to go past your rights in any way if you wanted
to say something but you're not really a party here.

Let me turn back to the moving party and I
will give you final word because it is your motion.

MR. PETZ: Your Honor, the bottom line is
you can't just assume because you think you can do a
better job than the government, just like you can't
just assume because you think you can make a whole
lot of money by your theories of how you can do
things differently than the government.

This is yet another alleged stormwater
overcharge case.

Counsel himself indicated that he does not
need to show the pool is overflowing. That's an
admission that this is not fulfilling the unjust
enrichment element.

You do need to prove that the Drainage
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District has received a benefit. You need to allege
it. They're not doing that.

They're saying that too much of the pool is
paid by one city's rate payers, rather than another
in a wet year versus a dry year.

And when you look through all of the case
law, including Yomans, you need a cause of action to
obtain a remedy.

There's no cause of action alleged that
survives. Not the subject of the motion, but rates
are presumed reasonable. See Trahey (phonetic),
that's footnote one.

Essentially, Kickham Hanley, the law firm,
has decided that they want to bring a lawsuit.

And they have brought it in 2014, 2017,
2019, before 2019 against Oak Park and now in 2023.
But you can't just bring a lawsuit because you want
to or you think you can make money in doing so. You
have to have a cause of action.

There is no cause of action. This takes me
back to the 2017 action in which they were alleging a
breach of contract based on an order of
apportionment, in which the Court said that's not a
contract.

And so this is just another way for them to
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try to get to a whole bunch of money that the
Drainage District doesn't even have. And it's just
going to hurt the very rate payers that are being
persuaded to bring these types of causes of action.
Moreover, in 2014 when the decision was
made to sue Royal Oak, they could have sued the
Drainage District at that time. They chose not to.

Somehow there's a settlement with an

assignment that says, i1f you have any claims, if any,

you can sue the county as to the alleged stormwater
overcharge. Case dismissed. Affirmed.

Two trial court Judges dismissed this

alleged stormwater overcharge theory previously. Six

Court of appeals Judges, and this is the same
theories. 1It's the same alleged stormwater
overcharge.

And, you know, in terms of getting to the
nitty-gritty of claim, issue and release, I direct
the Court to the papers because for me it takes
reading the papers to get a grasp of each one of the
additional bases for dismissal, but it does not take
any additional review of the papers for me to know
that you cannot sue us for assumpsit, you cannot sue
us for unjust enrichment. It fails as a matter of

law under (C) (8).
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And that's my last word, your Honor. I
will stop at this point. And I appreciate you being
patient as always, Judge Cohen.

THE COURT: Oh, my gosh, I appreciate all
of you very much and while I'll probably manage to
upset everyone here, that's certainly not my
intension to do that, because I think you're all very
fine attorneys and I appreciate all of your arguments
very much.

The oral argument was very beneficial to
me, so don't think it wasn't, even though I'm looking
down as I issue my ruling. I Jjust don't want to miss
anything with all of the moving parts here. And I
did spend a lot of time with it. And I did find the
argument very informed.

At the end of the day, I do feel that the
plaintiff can maintain a claim for unjust enrichment.
Understanding and respecting the argument by the
moving party here that they don't show any -- that
they retained wealth from this or not, I think it's
pled. If you read it in their pleadings, it's there
and it's commonsense.

The fact that perhaps Troy or Madison
Heights weren't charged adequately, doesn't mean that

potentially just on the pleadings, that the Drainage
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Commission might have been unjustly enriched by the
individual citizens in Royal Oak paying more and than
the pleading are sufficient there.

MR. PETZ: Your Honor, for purposes of
appeal, you know, there's no allegation of retention
of a benefit as to the GLWA bills.

Those GLWA bills were collected from the
community and GLWA got the money.

So, I mean, could you be more particular as
to what allegation in the complaint alleges that?

THE COURT: Well, you made a very good
record -- you orally made a -- not in the pleadings,
you made a very good record orally today on that
issue, so I think it's preserved for you on appeal.

I certainly wouldn't deny you that right, by all
means, but I think that it's in the pleading.

I think the pleadings, if you read
paragraphs 55 through 62, the entirety of it, you're
talking about paying more money to the Drainage
District than what they should have been charged.

And that unjustly enriches the Drainage
District because they're receiving that money.
They're in receipt of it.

What they choose to do with it, you know, I

think it's there. I think you could -- a jury could
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find, I think a trier of fact could find how they
were unjustly enriched based on what's pled.

But certainly you're free to appeal. And
if I'm corrected by the Court of Appeals, it won't be
the first time and it probably won't be the last time
and I will accept it with grace.

I honesty think I'm ruling correctly. And
I would only make rulings believing I'm ruling
correctly. With any --

MR. PETZ: Judge, I appreciate that. Just
know that when a community is billed for the Drainage
District's portion of the GLWA bill, Royal Oak
receives the bill and then it bills its rate payers
and then collects the money from the rate payers,
which then goes to the Drainage District, which then
goes to GLWA. So there's no retention of a benefit.

I appreciate you letting me make my record
and I guess --

THE COURT: No. I understand we disagree
on it, but you just sort of said that it then goes to
GLWA and ends with your client. But that's neither
here nor there. I think I've made --

MR. PETZ: (Inaudible) .

THE COURT: I —-

MR. PETZ: GLWA is not my client.
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THE COURT: I misunderstood you. Can you
repeat that just so I can have it for the record?

MR. PETZ: Yeah, so GLWA has bills. They
go to things called Drainage Districts --

THE COURT: Okay.

MR. PETZ: -- garaged as the GWKDD.

THE COURT: Okay.

MR. PETZ: That bill is the GLWA bill.
Then that bills goes to communities. The communities
collects from the rate payers, such as Royal Oak and
Troy.

They send the money to the Drainage
District. Then the Drainage District then sends all
of that money to GLWA, so like the Drainage District
does not have money.

So like this lawsuit moving forward is
literally going to take money away from the Drainage
District it does not have, i1f successful.

THE COURT: Right.

MR. PETZ: There's no way the --

THE COURT: Well --

MR. PETZ: (Inaudible) .

THE COURT: No. No. No. Well, let's be
done on your part.

The Drainage District is receiving the
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funds and then using the funds to pay above them to
pay through. And they could receive -- this is all
allegation. ©Nothing's established and I wouldn't
make any rulings regarding overcharges whatsoever
right now, but taking the pleadings as truthful for
purposes of the motion, that means that the
individual citizens in Royal Oak are paying more than
they should.

The Drainage Commission receives that
money, then chooses to pass it along to cover, you
know, the charges here, instead of pulling in money
from different sources, perhaps as they should.

I just don't see it as unjust enrichment.
I think to find otherwise would setup a situation
where people could be overcharged and have no
recourse.

But take it on appeal. And certainly,
it's == I think it's definitely Court of Appeals
material, because it is complicated and it does have
multiple moving parts.

And perhaps, I haven't been clear enough
but I certainly tried to be.

Now, the next ruling is -- you're probably
not going to be (inaudible) by it, because it's in

your favor.
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There is no claim for assumpsit. It
doesn't exist under Michigan law. I think it was
very clearly established.

So the assumpsit claim, I would grant that
relief. It would survive under unjust enrichment.
Okay.

I do find that the 2014 release was not
between the parties and did not release claims after
2017.

Further, res judicata and collateral
estoppel does not apply here. The only issue decided
in the prior action was that the City of Royal Oak
did not have a cause of action against the Drainage
District and therefore, did not have a cause of
action to assign to the trust, which stood in the
shoes of -- which stood in its shoes in the prior
lawsuit.

And I also note, and I think I said it
during the argument, I read the Court of Appeals has
left open the issue of whether a payer -- individual
rate payer suffered the loss could be brought
forward.

So I don't find that there -- the motion
for summary disposition based on release, res

judicata or collateral estoppel under (C) (7) would be
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appropriate and I would deny for that reason. Okay.

Certainly I understand you may appeal at
the end of this, but we have to get this on a track.
We need to answer the complaint, presuming no
interrogatory matters.

So can you have an answer -- if I give you
30 days, is that jamming you, is that appropriate?

MR. PETZ: So an answer to the complaint in
30 days?

THE COURT: I'm trying to be fair to
everyone to keep it moving. I think 30 should be
appropriate.

MR. PETZ: I mean, yeah. With the
knowledge that, you know, it would be 30 days from
the 24th today that we would have to answer the
complaint, but it may be that we exercise appellate
rights that make it so --

THE COURT: Oh, and I was trying to be so
clear that you're free to appeal.

Presuming, if you say you choose not to, I
want the answer in 30 days, if that make sense.

MR. PETZ: Judge --

THE COURT: 1If there's a stay granted by
the Court of Appeals, that changes everything, of

course, if that makes any sense.
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MR. PETZ: Yeah, it does.

THE COURT: Yeah.

MR. PETZ: A just for clarity, assumpsit
count one is dismissed under (C) (8). Unjust
enrichment under (C) (8) you have denied for the
reasons you have stated on the record. And the same
goes for the (C) (7) bases that we actually raised in
this motion for summary judgement, which was
collateral estoppel, res judicata and release.

THE COURT: And release. Yes. You said it
very well as you have said everything very well.

I think after 30 days we need to -- and
again, I know this may get derailed, but presuming we
have an answer in 30 days and the matter is
proceeding, let's have an early status scheduling
conference because I think we should all sit down
together to go over timelines and dates and make sure
everything is on a fair track for everyone.

That could probably be set today, because
we have you all present, knowing that it may be
stayed.

So I might give you a breakout room with
Ms. Lombardo, my secretary because I actually have
several other matters today, and you can pick a date

for that, just so we have a holding date, presuming
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that we keep it. Okay.

And that will conclude it for purposes of
today. I wish everyone well. And I commend the
Royal Oak attorney for having nothing better to do
than have to listen to this.

MS. GIORDANO: My pleasure, your Honor.

THE COURT: Always a pleasure to have all
of you. All right. Everyone take care.

MR. KICKHAM: Thank you, your Honor.

THE COURT: You're welcome.

(Zoom proceedings concluded at 12:03 p.m.)
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CERTIFICATE OF REPORTER

STATE OF MICHIGAN )
COUNTY OF OAKLAND )

I hereby certify that I reported
stenographically the foregoing Zoom proceedings and
testimony under oath at the time and place
hereinbefore set forth; that thereafter the same was
reduced to computer transcription under my
supervision; and that this is a full, true, complete

and correct transcription of said proceedings.

o SXNQ

)

Laurie A. Jefferson

CSR-6909, Notary Public

Oakland County, Michigan
My Commission expires: August 27, 2026

Sunday, January 28, 2024

00047a

WV 2556 ¥202/0€/0T YOO W Ad AaAIF03H



Appendix 4

RECEIVED by MCOA 10/30/2024 9:54:52 AM



FILED Received for Filing Oakland County Clerk 5/18/2023 2:07 PM

This case has been designated as an eFiling case, for more information

please visit www.oakgov.com/efiling.

STATE OF MICHIGAN
OAKLAND COUNTY CIRCUIT COURT

JEFFREY EISENBERG,
individually and as representative of a
Class of similarly-situated persons
and entities.

Plaintiff,
V.

GEORGE W. KUHN DRAINAGE DISTRICT,
a component unit of Oakland County

with a separate legal existence, and

CITY OF ROYAL OAK, MICHIGAN,

a municipal corporation.

Defendant.

Case
Hon.

2023-200422-CZ

No 2023- -CZ

JUDGE DAVID M. COHEN

Gregory D. Hanley (P51204)
Jamie K. Warrow (P61521)
Fdward F. Kickham Jr. (P70332)
Kickham Hanley PLLC

32121 Woodward Ave., Suite 300
Royal Oak, M1 48073

(248) 544-1500

Attorneys for Plaintiff

There is no other pending or dismissed civil action that arises out of
transactions or occurrences alleged in this complaint.

PLAINTIFE’S CLASS ACTION COMPLAINT AND JURY DEMAND

Plaintiff Jeffrey Eisenberg, through his attorneys, Kickham Hanley PLLC, individually and as
representative of a class of similarly-situated persons and entities (hereinafter, “Plaintiff”) states as

follows for his Class Action Complaint against Defendant George W. Kuhn Drainage District (the

“Drainage District”) and the City of Royal Oak, Michigan (the “City”):

INTRODUCTION

1. This 1s an action challenging the amount charged by Defendant Drainage District to

Plaintiff and the Class — through the City — for stormwater disposal service which exceeds the costs
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the Drainage District actually incurs for stormwater disposal (hereinafter, the “Stormwater Disposal
Overcharge”).

2. The Drainage District has systematically overcharged Plaintiff and the Class for
stormwater disposal services by imposing the Stormwater Disposal Overcharge for at least the last six
years.

3. Plaintiff, on behalf of the Class, seeks, among other things, a refund of all Stormwater
Disposal Overcharges they paid to the Drainage District through the City from May 18, 2017 through
the filing of this action and all such Overcharges collected during the pendency of this action.

JURISDICTION AND VENUE

4. Plaintiff owns real property in the City and receives water and sewer services. Plaintiff
has been assessed, and has paid, the Stormwater Disposal Overcharge at issue in this case; and seeks
to act as class representative for all similarly situated persons and entities. Plaintiff is a member of the
Class he seeks to represent.

5. Detendant Drainage District 1s a component unit of Oakland County with a separate
legal existence. The City lies within the geographical boundaries of the Drainage District. The City’s
combined sewer system flows to the Southeastern Oakland County Sewage Disposal System (the
“County System”), which is owned and maintained by the Drainage District.

6. The City is a municipal corporation which passes through the Drainage District’s
charges, including the Stormwater Disposal Overcharge, to sewer users located in the City. The City
collects the Drainage District’s charges on behalf of Drainage District and remits those charges to the
Drainage District. The Court of Appeals has explicitly recognized that end-users of the County System
are the “actual ratepayers of the alleged overcharge.” See Kickham Hanley PLLC v. GWKDD, COA
Case No. 351317 (Exhibit 1 hereto) at p. 7. Absent a release, those end-users are “entitled to recover

the overcharges” from Drainage District and/or the City. Id. at p. 9.
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7. Venue and jurisdiction are proper with this Court because all parties are present here

and the actions which give rise to Plaintiff’s claims occurred in the County.
GENERAL ALLEGATIONS

8. Like many older communities in Southeast Michigan, the City has a combined sanitary
and storm sewer system, which is a system that is designed to collect both (i) snowmelt and rainwater
(“stormwater”) runoff and (if) domestic sewage and industrial wastewater (“sanitary sewage”), in the
same pipe.

9. Sanitary sewage — i.e., spent water from a municipal water supply system which may
be a combination of liquid and water-carried wastes -- enters a combined system directly from
residences, commercial buildings, industrial plants, institutions and other structures. Owners and/or
occupiers of such structures which generate the sewage are “users” of the sanitary sewage disposal
services provided by the City.

10. Stormwater, in contrast, does not originate from any use of the water supply system
or sanitary sewer system, and its presence in the combined system is wholly unrelated to the amount
of tap water used, or sanitary sewage generated, by users of the system whose structures are physically
connected to that system.

11. Stormwater collects on both private and public land, roads and other physical surfaces
during rainfall events, and the runoff enters the combined sewer system through catch-basins and
other collection devices.

12. Even though they have different origins, both sanitary sewage and stormwater
collected 1n a combined sewer system need to be disposed of.

13. The City’s combined sewer system flows to the Southeastern Oakland County Sewage

Disposal System (the “County System”), which 1s owned and maintained by the Drainage District.
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14. Except during heavy rainfall (when high volumes of combined sanitary sewage and
stormwater exceed the outlet capacity causing excess flow to be diverted to the George W. Kuhn
Retention Treatment Basin), the entire stormwater flow from the combined sewers of the County
System, (ze. the City’s stormwater and the stormwater of various other communities in the area) is
conveyed by the Drainage District to a treatment plant operated by the Great Lakes Water Authority
(the “Water Authority”) for ultimate disposal.’

15. The Drainage District’s stormwater flow (including the portion of stormwater flow
that originates in the City) passes through Detroit’s Dequindre Interceptor, which contains a master
meter which measures the total flow passing from the Drainage District System into the Water
Authority treatment plant.

16. The Water Authority charges the Drainage District a flat annual rate to dispose of the
City’s total sewage flows, which include stormwater (the “Water Authority Charge”). The Water
Authority’s rate-making methodology (more particularly described below) 1s sutficiently detailed to
allow a mathematical calculation of the amount of the total Water Authority Charge to the Drainage
District attributable to the treatment and disposal of stormwater.

17. The Drainage District, in turn, allocates the annual Water Authority Charge among all
of the municipalities in the district, including the City, and charges each municipality a flat annual
“Sewage Charge” for sanitary sewage disposal (the “Sanitary Charge”) and a flat annual charge for

“Pollution Control,” Ze., stormwater disposal (the “Stormwater Charge”).

1 Prior to January 2016, the Detroit Water and Sewerage Authority (“Detroit”) provided wholesale
sewage treatment services to the Drainage District. Effectve 1 2016, the Water Authority, pursuant to
agreements with the City of Detroit, became the wholesale supplier of water and sewage treatment services to
the City. Notwithstanding that change, the City’s public water supply and sewage treatment services still are
provided by Detrotit facilities and the Detroit water and sewage treatment plants.

_4-
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18. The Drainage District collectively charges end-users in the City in excess of $11 million
per year for Sanitary Charges and Stormwater Charges. Those charges are imposed in the first instance
through billings from the Drainage District to the City.

19. The City passes on that cost to its sewer customers (t.e., Plaintiff and the Class) by
imposing charges in its water and sewer rates to recover the entire $11 million plus per year imposed
by the Drainage District on an annual basis.

20. The amount of the Water Authority Charge to the Drainage District 1s based on a
formula tied to the total volume of sewage flows that enter the Drainage District’s system for ultimate
disposal by the Water Authority, and the pollutants present in those sewage flows. An identifiable
portion of the total Water Authority Charge to the Drainage District 1s attributable to the costs to
treat stormwater flows that come from the Drainage District service area. As described below, the
Drainage District’s pass-through Stormwater Charge to the City’s end-users should be the same
amount, but it is not.

21. For a number of years, the Drainage District has charged end-users in the City
substantially more than the amount that GLWA charges the Drainage District for the disposal of the
portion of the Drainage District’s stormwater flow that originates in the City. The Drainage District
has therefore overcharged the City for stormwater disposal service since at least 2017 and the City, in
turn, has passed that overcharge on to end-users in the City, including Plaintitf and the Class.

22. The Drainage District’s Final Order of Apportionment dated April 19, 2005 (Exhibit
2 hereto), provides that the stormwater charges to the City consist of two components: (1) the Detroit
Water and Sewerage Department’s charges to the [Drainage District] to treat the total storm water
flow, and (2) the administrative costs of operating and maintaining the balance of the George W.

Kuhn Drain System not included in the sanitary sewage portion of the charges. The Final Order of
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Apportionment was imposed pursuant to a Resolution of the Board of the Drainage District dated
April 19, 2005 (the “Resolution”). Exhibit 3 hereto.

23. Plaintiff does not challenge the Final Order of Apportionment or the Resolution. To
the contrary, Plaintiff asserts that the Final Order of Apportionment and the Resolution are valid and
binding on the Drainage District.

24. The Resolution obligated the Drainage District to pass through to the City’s end-users
the City’s proportionate share of the Water Authority’s actual charges to the Drainage District for
treating the storm water. The Drainage District has breached its obligations, and continues to breach
its obligations, under the Resolution because, in assessing storm water charges to the City, the
Drainage District has not passed on to the City’s sewer end-users the City’s proportionate share of
the actual costs the Drainage District has incurred to the Water Authority for storm water disposal.
Instead, the Drainage District has grossly increased the Water Authority stormwater treatment
charges.

25. The Water Authority’s annual rate calculations demonstrate the precise amount the
Water Authority includes in the Water Authority Charges to recover from the Drainage District the
costs for stormwater disposal from communities within the Drainage District service area. For
example, for the fiscal year ending June 30, 2021, the Water Authority charged the Drainage District
the total amount of $45,851,800 in Water Authority Charges to cover the costs of disposing of all
sewage flows. See Exhibit 4 hereto. According to the Water Authority rate methodology implemented
in 2017 and in effect in 2021, the Water Authority allocated 50% of that $45,851,800 ($22,925,900)
based upon the Drainage District’s total sewage flows and 50% ($22,925,900) based upon the Drainage
District’s share of the total pollutant load of all sewage flows treated by the Water Authority. See

Fxhibit 5 hereto.
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26. The Water Authority determined that stormwater constitutes 33% of the total sewage
flows coming from the Drainage District, and therefore, 33% of the total flow-related costs are
attributable to stormwater disposal. See Exhibit 5 hereto (26.03 cfs of stormwater vs. 78.57 cst of total
flows). The Water Authority further determined that stormwater contributed 16.4% of the total
pollutant loads attributable to the Drainage District, and therefore, 16.4% of the total pollutant-related
costs are attributable to stormwater disposal. See Exhibit 5 (GLWA cost of service study) and Exhibit
7 (detailed calculation derived from Exhibit 5). As a result, the Water Authority charged the Drainage
District $7,565,547 for stormwater flows ($22,925,900 x 33%) and $3,759,847 ($22,925,900 x 16.4%)
for pollutant loadings in the stormwater. The total stormwater charges from the Water Authority to
the Drainage District for the fiscal year ending June 30, 2021 thus were $11,325,394. The balance of
the Water Authority’s chatges to the Drainage District for that fiscal year ($34,526,400) are attributable
to non-stormwater sewage flows.

27. In contrast, the Drainage District falsely represented to the City that, for the fiscal year
ending June 30, 2021:

The Water Authority charged the Drainage District $45,939,650 million in total disposal
charges;

The Water Authority charged the Drainage District $21,963,110 million for sanitary sewage
disposal; and

The Water Authority charged the Drainage District $23,976,540 million for storm water
disposal. [Exhibit 6 hereto].

28. Instead of allocating the Water Authority’s stormwater charge in the amounts actually
charged by the Water Authority, the Drainage District improperly reallocated the total charges
imposed by the Water Authority to increase the amount of the storm water charges to end-users of
the County System by over $12 million ($23,976,540 in actual Stormwater Charges vs. $11,325,394

incurred from the Water Authority for stormwater disposal). Because the Drainage District allocated
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to the City a higher percentage of the storm water disposal charges (29.7%) than sanitary sewage
disposal charges (19.3%), the more of the total Water Authority Charges that the Drainage District
allocates to storm water charges, the more the City’s end-users pay in the aggregate.

29. In other words, for each dollar of storm water disposal charges the Drainage District
allegedly incurs, the City pays 29.7 cents. But for each dollar of sanitary sewage disposal charges the
Drainage District allegedly incurs, the City pays only 19.3 cents.

30. Based upon the Drainage District’s representations and the allocation percentage
assigned to the City, the Drainage District charged the City’s end-users aggregate sewage disposal costs
of $11,361,901 for the fiscal year ending June 30, 2021. This was calculated as follows:

e Sanitary -- $4,240,198 (821,963,110 in Water Authority charges x .19306 = $4,240,198)

e Storm water -- $7,121,703 ($23,976,540 in Water Authority charges x .297028 =
$7,121,703)

31. Given the Water Authority’s actual charges to the Drainage District, however, the
Drainage District should have charged the City $10,029,626 for the fiscal year ending June 30, 2021.

"This 1s calculated as follows:

e Sanitary -- $6,665,667 (834,526,406 in Water Authority charges x .19306 = $6,665,667)

e Storm water -- $3,363,959 ($11,325,394 in Water Authority charges x .297028 =
$3,363,059)

32. Based upon the foregoing, the Drainage District overcharged the City by at least
$1,332,275 for just the fiscal year ending June 30, 2021. This Overcharge is based solely upon the

> (19

Drainage District’s misallocation of the Water Authority’s “common-to-all” sewer charges (ie., the
Water Authority Charges) imposed upon Plaintitf and the Class. The actual Overcharge is even higher

because the Drainage District similarly overallocated its own non-Water Authority expenses to

stormwater disposal.
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33. There are similar overcharges for prior years and for the years since. The total
Stormwater Disposal Overcharges imposed by the Drainage District since May 18, 2017 well exceed
$7 million.

34. Plaintiff and the Class need not rely upon the Resolution to invalidate the Stormwater
Disposal Overcharges because, even in the absence of the Resolution, the Drainage District’s
stormwater charges to end-users in the City have been unreasonable and unlawful because the
stormwater charges far exceed the actual costs the Drainage District incurs to dispose of the City’s
stormwatet.

35. The Stormwater Disposal Overcharges have been arbitrary, capricious and/or
unreasonable,” because the challenged Charges, “viewed as a whole,” have been, and continue to be,
“excessive.” Youmans v. Bloomfield Township, 336 Mich. App. 161, 969 N.W.2d 570 (2021).

36. Since atleast 2015, the City has known of the Drainage District’s Stormwater Disposal
Opvercharges but has done nothing to contest them. To the contrary, the City merely has continued
to pass through Stormwater Charges it knows are excessive.

37. Plaintiff and the Class are the real parties in interest and have standing to sue Drainage
District and the City because they paid the Overcharges as part of their sewer charges, which were
passed through by the City. Indeed, the Court of Appeals has explicitly recognized that end-users of
the County System are the “actual ratepayers of the alleged overcharge.” See Kickhan Hanley PLLC v.

GWKDD, COA Case No. 351317 (Exhibit 1 hereto) at p. 7.

CLASS ALLEGATIONS
38. Plaintiff brings this action as a class action, pursuant to MCR 3.501, individually and
on behalf of a proposed class consisting of all persons and entities who or which were billed and/or

paid the City for sewer service between May 18, 2017 and the date of the final judgment in this action

(the “Class Period”).
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39. The members of the Class are so numerous that joinder of all members is

impracticable.

40. Plaintiff’s claims are typical of the claims of members of the Class. Plaintiff is a

member of the Class it seeks to represent, and Plaintiff was injured by the same wrongful conduct that

injured the other members of the Class.

41. The Defendants have acted wrongtully in the same basic manner as to the entire class.

42. There are questions of law and fact common to all Class Members that predominate

over any questions, which, if they exist, atfect only individual Class Members, including:

a.

b.

whether the Stormwater Disposal Overcharge is “unreasonable;”

the amounts charged by the Water Authority to the Drainage District for
stormwater disposal and the amounts of Stormwater Charges imposed and/or
collected by the Drainage District from Plaintiff and the Class;

whether by including the Stormwater Disposal Overcharge, the Drainage
District’s sewer rates and charges incurred by Plaintiff and the Class “viewed
as a whole” have been “excessive.” See Youmans v. Bloomfield Township, 336
Mich. App. 161, 219, 969 N.W.2d 570 (2021).

whether the Drainage District has complied with the Final Order of
Apportionment and the associated resolution; and

whether the Drainage District and/or the City have been unjustly enriched by

collecting the Stormwater Disposal Overcharge.

43. Plaintiff will fairly and adequately protect the interests of the Class, and Plaintiff has

no interests antagonistic to those of the Class. Plaintiff is committed to the vigorous prosecution of

this action and has retained competent and experienced counsel to prosecute this action.

44, A class action 13 superior to all other available methods for the fair and efficient

-10 -
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adjudication of this controversy since joinder of all members is impracticable. The prosecution of
separate actions would create a risk of inconsistent or varying adjudications. Furthermore, the
prosecution of separate actions would substantially impair and impede the ability of individual class
members to protect their interests. Plaintiff anticipates no difficulty in the management of this action
as a class action.
COUNTI
ASSUMPSIT — MONEY HAD AND RECEIVED

UNREASONABLE RATES AND CHARGES
DRAINAGE DISTRICT ONLY

45. Plaintiff incorporates each of the preceding paragraphs as if fully set forth herein.

46. The Drainage District’s sewer rates and charges must be “reasonable.” Trahey v. City of
Inkster, 311 Mich. App. 582, 595; 876 N.W.2d 582 (2015); Mapleview Estates v. City of Brown City, 258
Mich. App. 412 (2003).

47. A municipal utility charge is “unreasonable” if it contains illegal or improper expenses.
Trahey, 311 Mich. App. at 595.

48. As applied to Plaintiff and the Class, the Stormwater Disposal Charge is unreasonable
because, in allocating sewer charges to the City, the Drainage District grossly and fraudulently inflates
the actual Water Authority’s stormwater disposal charge and therefore it contains improper expenses.

49. A municipal utility charge 1s “unreasonable” if “viewed as a whole” it has been
“excessive.” See Youmans v. Bloomfield Tonnship, 336 Mich. App. 161, 219, 969 N.W.2d 570 (2021).

50. As applied to Plaintiff and the Class, the Stormwater Disposal Charge is arbitrary,
capricious and unreasonable.

51. As a direct and proximate result of Defendants’” improper conduct, Defendants have
collected millions of dollars to which they are not entitled (the “Stormwater Disposal Overcharges”).
By paying the Stormwater Disposal Overcharges, Plaintiff and the Class have conferred a benefit upon

the Drainage District.

11 -
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52. A claim to recover amounts paid to a governmental unit in excess of the amount
allowed under law 1s properly filed as an equitable action in assumpsit for money had and received.

53. By virtue of the Drainage District’s inclusion of the Stormwater Disposal Overcharges
in the Stormwater Charges, the Drainage District has collected amounts in excess of the amounts it
was legally entitled to collect. Therefore, Plaintiff and the Class are entitled to maintain an equitable

action of assumpsit to recover back the amount of the illegal exaction. See, eg., Bond v. Public Schools of

Ann Arbor, 383 Mich. 693, 704, 178 N.W.2d 484 (1970).

WHEREFORE, the Drainage District should be required to disgorge the revenues attributable
to the Stormwater Disposal Overcharges imposed or collected by the Drainage District between May
18, 2017 and the date of the filing of this action, and during the pendency of this action, and refund
all Stormwater Disposal Overcharges it has collected to Plaintiff and the Class.

COUNT II
UNJUST ENRICHMENT

UNREASONABLE RATES
DRAINAGE DISTRICT ONLY

54. Plaintiff incorporates Paragraphs 1-44 in their entirety as if fully set forth herein.

55. The Drainage District’s sewer Charges must be “reasonable.” Trahey v. City of Inkster,
311 Mich. App. 582, 595; 876 N.W.2d 582 (2015); Mapleview Estates v. City of Brown City, 258 Mich.
App. 412 (2003).

56. A municipal utility charge is “unreasonable” if it contains illegal or improper expenses.
Trahey, 311 Mich. App. at 595.

57. As applied to Plaintiff and the Class, the Stormwater Disposal Charge is unreasonable
because, in allocating sewer charges to the City, the Drainage District grossly and fraudulently inflates

the actual Water Authority stormwater disposal charge and therefore it contains improper expenses.

12 -

00059a

WV 2556 ¥202/0€/0T YOO W Ad AaAIF03H



<

58. A municipal utility charge 1s “unreasonable” if “viewed as a whole” it has been
“excessive.” See Youmans v. Bloomfield Tonnship, 336 Mich. App. 161, 219, 969 N.W.2d 570 (2021).

59. As applied to Plaintitf and the Class, the Stormwater Disposal Charge is arbitrary,
capricious and unreasonable.

60. As a direct and proximate result of the Drainage District’s improper conduct, the
Drainage District has collected millions of dollars to which it 1s not entitled (the “Stormwater Disposal
Overcharges”). By paying the Stormwater Disposal Overcharges, Plaintiff and the Class have
conferred a benefit upon the Drainage District.

61. The Drainage District has improperly received the Stormwater Disposal Overcharges
to which it was not legally entitled, and it would be unfair for the Drainage District to retain the
Stormwater Disposal Overcharges under the circumstances.

62. The Drainage District should be required to disgorge all unlawfully collected
Stormwater Disposal Overcharges.

WHEREFORE, the Drainage District should be required to disgorge the revenues attributable
to the Stormwater Disposal Overcharges imposed or collected by the Drainage District between May
18, 2017 and the date of the filing of this action, and during the pendency of this action, and refund
all Stormwater Disposal Overcharges it has collected to Plaintiff and the Class.

COUNT III
ASSUMPSIT — MONEY HAD AND RECEIVED

UNREASONABLE RATES AND CHARGES
CITY ONLY

63. Plaintiff incorporates Paragraphs 1-44 in their entirety as if fully set forth herein.
64. The City’s sewer rates and charges must be “reasonable.” Trabey v. City of Inkster, 311
Mich. App. 582, 595; 876 N.W.2d 582 (2015); Mapleview Estates v. City of Brown City, 258 Mich. App.

412 (2003).
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65. A municipal utility charge is “unreasonable” if it contains illegal or improper expenses.
Trahey, 311 Mich. App. at 595.

66. As applied to Plaintiff and the Class, the Stormwater Disposal Charge is unreasonable
because, in allocating sewer charges to the City, the Drainage District grossly and fraudulently inflates
the actual Water Authority stormwater disposal charge and therefore it contains improper expenses.

67. A municipal utility charge 1s “unreasonable” if “viewed as a whole” it has been
“excessive.” See Youmans v. Bloomfield Tonnship, 336 Mich. App. 161, 219, 969 N.W.2d 570 (2021).

68. As applied to Plaintitf and the Class, the Stormwater Disposal Charge is arbitrary,
capricious and unreasonable.

69. As a direct and proximate result of Defendants’” improper conduct, Defendants have
collected millions of dollars to which they are not entitled (the “Stormwater Disposal Overcharges”).
By paying the Stormwater Disposal Overcharges, Plaintiff and the Class have conferred a benefit upon
on the City.

70. A claim to recover amounts paid to a governmental unit in excess of the amount
allowed under law 1s properly filed as an equitable action in assumpsit for money had and received.

71. By virtue of the City’s inclusion of the Stormwater Disposal Overcharges in the
Stormwater Charges, the City — either on its own behalf or as agent of the Drainage District — has
collected amounts in excess of the amounts it was legally entitled to collect. Therefore, Plaintiff and
the Class are entitled to maintain an equitable action of assumpsit to recover back the amount of the

illegal exaction. See, e.g., Bond v. Public Schools of Ann Arbor, 383 Mich. 693,704, 178 N.W.2d 484 (1970).

WHEREFORE, the City should be required to disgorge the revenues attributable to the
Stormwater Disposal Overcharges imposed or collected by the City between May 18, 2017 and the
date of the filing of this action, and during the pendency of this action, and refund all Stormwater

Disposal Overcharges it has collected to Plaintiff and the Class.

-14 -
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COUNT IV
UNJUST ENRICHMENT
UNREASONABLE RATES
CITY ONLY

72. Plaintiff incorporates Paragraphs 1-44 in their entirety as if fully set forth herein.

73. The City’s sewer Charges must be “reasonable.” Trabey v. City of Inkster, 311 Mich. App.
582, 595; 876 N.W.2d 582 (2015); Mapleview Estates v. City of Brown City, 258 Mich. App. 412 (2003).

74. A municipal utility charge is “unreasonable” if it contains illegal or improper expenses.
Trahey, 311 Mich. App. at 595.

75. As applied to Plaintiff and the Class, the Stormwater Disposal Charge is unreasonable
because, in allocating sewer charges to the City, the Drainage District grossly and fraudulently inflates
the actual Water Authority stormwater disposal charge and therefore it contains improper expenses.

76. A municipal utility charge 1s “unreasonable” if “viewed as a whole” it has been
“excessive.” See Youmans v. Bloomfield Tonnship, 336 Mich. App. 161, 219, 969 N.W.2d 570 (2021).

77. As applied to Plaintitf and the Class, the Stormwater Disposal Charge is arbitrary,
capricious and unreasonable.

78. As a direct and proximate result of the City’s improper conduct, the City — either on
its own behalf or as an agent on behalf of the Drainage District -- has collected millions of dollars to
which it 1s not entitled (the “Stormwater Disposal Overcharges”). By paying the Stormwater Disposal
Overcharges, Plaintiff and the Class have conferred a benefit upon on the City.

79. The City has improperly received the Stormwater Disposal Overcharges to which it
was not legally entitled, and it would be unfair for the City to retain the Stormwater Disposal
Overcharges under the circumstances.

80. The City should be required to disgorge all unlawfully collected Stormwater Disposal

Overcharges.
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WHEREFORE, the City should be required to disgorge the revenues attributable to the
Stormwater Disposal Overcharges imposed or collected by the City between May 18, 2017 and the
date of the filing of this action, and during the pendency of this action, and refund all Stormwater
Disposal Overcharges it has collected to Plaintiff and the Class.

COUNT YV

MANDATORY INJUNCTIVE RELIEF
THE CITY ONLY

81. Plaintiff incorporates Paragraphs 1-44 in their entirety as if fully set forth herein.
82. This claim is an alternative claim to Counts 11T and IV of this Complaint.
83. The City maintains billing and payment records sufficient to demonstrate the amount

of Stormwater Disposal Overcharges incurred or paid by each Class Member. Access to those records
is necessary to effectuate the relief requested herein, including the refund remedy.

84. In addition, the City has authority under state statutes and its own ordinances to place
liens against properties in the City that incur sewer charges (including Stormwater Charges) and to
transfer unpaid sewer bills to the City’s tax rolls. It is probable that any liens and associated taxes that
the City has imposed during the Class Period are attributable in part to unpaid Stormwater Disposal
Overcharges.

85. In order to provide and facilitate full relief to Plaintiff and the Class for the Stormwater
Disposal Overcharges, the Court should require the City (a) to provide records sutficient to determine
the amount of refunds of Stormwater Disposal Overcharges each Class Member is entitled to receive
and otherwise cooperate in the process of providing a remedy to Plaintiff and the Class and (b) require
the City to invalidate any municipal lien or associated tax liens which have been imposed, or which
may become imposed, against the properties of all class members arising out of or relating to the

Stormwater Disposal Overcharges.
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PRAYER FOR RELIEF

Plaintiff requests that the Court grant the following relief:

A.

Certify this action to be a proper class action with Plaintiff certified as Class
Representative and Kickham Hanley PLLC designated as Class Counsel;

With respect to Counts I through IV, define the Class to include all persons and
entities in the City who or which were billed and/or paid the City for sewer service
between May 18, 2017 and the date of the final judgment in this action (the “Class
Period”);

With respect to Counts I through IV, enter judgment in favor of Plaintiff and the Class
and against the City and the Drainage District, and order and direct the Drainage
District to disgorge and refund all Stormwater Disposal Overcharges collected during
the Class Period, and order the Drainage District to pay into a common fund for the
benefit of Plaintiff and all other members of the Class the total amount of Stormwater
Disposal Overcharges to which Plaintiff and the Class are entitled;

With respect to Count V, require the City to provide records sufficient to determine
the amount of refunds of Stormwater Disposal Overcharges each Class Member is
entitled to receive and otherwise cooperate in the process of providing a remedy to
Plaintiff and the Class;

With respect to Count V, enter an order requiring the City to invalidate any municipal
lien or associated tax liens which have been imposed, or which may become imposed,
against the properties of all class members arising out of or relating to the Stormwater
Disposal Overcharges.

Appoint a Trustee to seize, manage and distribute in an orderly manner the common

fund thus established;
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G. Award Plaintiff and the Class the costs and expenses incurred in this action, including
reasonable attorneys’, accountants’, and experts’ fees; and
H. Grant any other appropriate relief.
JURY DEMAND
Plaintiff demands a trial by jury on all issues so triable.
KICKHAM HANLEY PLIC

By: [s/ Gregory D. Hanley

Gregory D. Hanley (P51204)

Jamie Warrow (P61521)

Fdward F. Kickham Jr. (P70332)
Attorneys for Plaintiff and the Class
32121 Woodward Avenue, Suite 300
Royal Oak, Michigan 48073

Date: May 18, 2023

4871-9002-2500 v.2
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If this opinion indicates that it is “FOR PUBLICATION, " it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

KICKHAM HANLEY PLLC, as Trustee for a UNPUBLISHED
Certified Class of Persons and All Others Similarly January 14, 2021
Situated,
Plaintiff-Appellant,
v No. 351317
Oakland Circuit Court
GEORGE W. KUHN DRAINAGE DISTRICT, LC No. 2019-172077-CZ

Defendant-Appellee.

Before: FORT HOOD, P.J., and CAVANAGH and TUKEL, JJ.

PER CURIAM.

Plaintiff, assignee of the City of Oak Park and trustee for a certified class of persons defined
in the final order approving a class settlement in Lower Court No. 15-149751-CZ, appeals as of
right the trial court’s opinion and order granting summary disposition in favor of defendant. We
affirm.

I. BACKGROUND FACTS

Defendant is a drainage district, which is an independent corporate entity that has powers
conferred upon it by law.! Drainage districts are governed by drainage boards.? Defendant
maintains and operates the George W. Kuhn Drain (the drain), which operates in an area that
includes Oak Park.

Oak Park has a combined sewer system that collects both sanitary sewage and stormwater.
That sewer system flows to the system operated by defendant. Generally, defendant diverts all of
the stormwater flow from Oak Park and the other communities within the operational area of the
drain to two water treatment plants respectively operated by the Detroit Water and Sewerage

I'See MCL 280.5.
2 See MCL 280.464.
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Department and the Great Lakes Water Authority. All of the subject stormwater flow travels
through Detroit’s Dequindre Interceptor, and there the flow is measured by a meter. Accordingly,
the water treatment plants charge defendant an annual flat rate to dispose of stormwater based on
the measured flow, and defendant allocates that charge among the communities within the
operational area of the drain.

In February 2005, defendant’s drainage board tentatively established an apportionment of
the costs of the drain for stormwater disposal for the communities within the operational area of
the drain. As part of the apportionment, the drainage board made an allocation on the basis of an
assumption that all water purchased from the Detroit Water and Sewerage Department would be
returned as sanitary flow, and so only the difference between the purchased water and the “Master
Meter Charges” would be considered stormwater flow. Thus, under the apportionment, two rates
would be charged to the communities within the drain’s operational area, one for the cost of
sanitary sewage flow into the drain, and the other for stormwater flow, which would be apportioned
among the communities on the basis of an engineering study that determined each community’s
contribution of stormwater.

In April 2005, the drainage board resolved to adopt the tentative apportionment of costs it
established in February 2005. On the same day, the drainage board entered a Final Order of
Apportionment that provided an apportionment of costs between the communities within the
operational areas of the drain.

In February 2019, in Lower Court No. 2015-149951-CZ, the trial court entered a final
judgment and order approving a class settlement between the plaintiffs, two persons acting as
individuals and as representatives of a class of similarly situated persons (the class action
plaintiffs), and the defendant, Oak Park.® The instant trial court took specific notice of the
assignment provisions of that settlement agreement according to which any claims Oak Park
possessed against Oakland County or its agencies—including defendant—for storm water
management services relating to overcharges for stormwater management services would be
assigned to the class action plaintiffs “or for their benefit.” Additionally, plaintiff was appointed
trustee of a litigation trust to pursue the claims against defendant on behalf of the plaintiffs, and
was also appointed counsel for the litigation trust.

The trial court also noted that the class action plaintiffs and other members of the class who
did not ask to be excluded from the class would be deemed to have executed a release of all claims
against Oak Park relating to the assessment and costs of water and sewer rates “from the beginning
of time through the date” of the final judgment and a period of time thereafter. Subsequently, Oak
Park executed an assignment of claims to plaintiff.

Plaintiff filed its complaint against defendant on the basis of the assignment of Oak Park’s
claims to plaintiff as a trustee for the class action plaintiffs. In its complaint, plaintiff alleged that
defendant charged Oak Park approximately $3 million dollars per year for the disposal of storm-
water. It further alleged that Oak Park “passe[d] on that cost to its sewer Customers by imposing
stormwater charges in its sewer rates to recover the entire $3 million plus per year imposed upon

3 These class action plaintiffs were legally represented by plaintiff.
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the City by [defendant] on an annual basis.” According to the complaint, the amount defendant
charged Oak Park for stormwater disposal should have been the same amount defendant was
charged by the water treatment plants for stormwater disposal.

Plaintiff alleged that defendant charged Oak Park “substantially more than the amount”
charged by the water treatment plants for the disposal of Oak Park’s stormwater since at least 2011.
According to the complaint, defendant improperly reallocated the sanitary sewage disposal costs
imposed by the water treatment plants to stormwater disposal costs, and as a result defendant
overcharged Oak Park. Thus, plaintiff raised claims of breach of contract, assumpsit, and unjust
enrichment against defendant. The trial court ultimately granted defendant’s motion for summary
disposition and dismissed plaintiff’s claims.

II. ANALYSIS

Plaintiff argues that the trial court erred when it granted defendant’s motion for summary
disposition. We disagree.

A. STANDARD OF REVIEW

This Court reviews a trial court’s decision on a motion for summary disposition de novo.
Zaher v Miotke, 300 Mich App 132, 139; 832 NW2d 266 (2013). The trial court granted
defendant’s motion under MCR 2.116(C)(8). “A court may grant summary disposition under
MCR 2.116(C)(8) if ‘[t]he opposing party has failed to state a claim on which relief can be
granted.” A motion brought under subrule (C)(8) tests the legal sufficiency of the complaint solely
on the basis of the pleadings.” Dalley v Dykema Gossett, 287 Mich App 296, 304; 788 NW2d 679
(2010) (alteration in original), quoting Corley v Detroit Bd of Ed, 470 Mich 274, 277; 681 NW2d
342 (2004). “When considering such a motion, a trial court must accept all factual allegations as
true, deciding the motion on the pleadings alone.” El-Khalil v Oakwood Healthcare, Inc, 504
Mich 152, 160; 934 NW2d 665 (2019). “A motion under MCR 2.116(C)(8) may only be granted
when a claim is so clearly unenforceable that no factual development could possibly justify
recovery.” Id.

“Generally, this Court reviews de novo ‘[t]he interpretation of statutes and court rules.” ”
Simcor Constr, Incv Trupp, 322 Mich App 508, 513; 912 NW2d 216 (2018) (alteration in original),
quoting Estes v Titus, 481 Mich 573, 578; 751 NW2d 493 (2008). “[TThe rules governing statutory
interpretation apply with equal force to a municipal ordinance . . . .” Bonner v City of Brighton,
495 Mich 209, 222; 848 NW2d 380 (2014). The existence and interpretation of a contract are
questions of law reviewed de novo.” Kloian v Domino’s Pizza LLC, 273 Mich App 449, 452; 733
NW2d 766 (2006). This Court reviews equity cases “de novo on the record on appeal.” Tkachik
v Mandeville, 487 Mich 38, 44-45; 790 NW2d 260 (2010). “Whether a claim for unjust enrichment
can be maintained is a question of law that we review de novo.” Karaus v Bank of New York
Mellon, 300 Mich App 9, 22; 831 NW2d 897 (2012).

B. BREACH OF CONTRACT

Plaintiff first argues that the trial court erred when it ruled that plaintiff failed to state a
breach-of-contract claim. We disagree.
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“A party claiming a breach of contract must establish (1) that there was a contract, (2) that
the other party breached the contract and, (3) that the party asserting breach of contract suffered
damages as a result of the breach.” Dunn v Bennett, 303 Mich App 767, 774; 846 NW2d 75 (2013)
(quotation marks and citation omitted). “The party seeking to enforce a contract bears the burden
of proving that the contract exists.” AFT Mich v Michigan, 497 Mich 197, 235; 866 NW2d 782
(2015). “Michigan courts will not lightly presume the existence of an enforceable contract
because, regardless of the equities in a case, the courts cannot make a contract for the parties when
none exists.” Huntington Nat’l Bank v Daniel J Aronoff Living Trust, 305 Mich App 496, 508;
853 NW2d 481 (2014) (quotation marks and citation omitted). There is a “strong presumption that
statutes do not create contractual rights.” Studier v Mich Pub Sch Employees’ Retirement Bd, 472
Mich 642, 661; 698 NW2d 350 (2005). Thus, “absent an adequate expression of an actual intent
of the State to bind itself, courts should not construe laws declaring a scheme of public regulation
as also creating private contracts to which the state is a party.” Id. at 662 (quotation marks and
citations omitted).

The elements required to create a valid contract are “(1) parties competent to contract, (2)
a proper subject matter, (3) a legal consideration, (4) mutuality of agreement, and (5) mutuality of
obligation.” Thomas v Leja, 187 Mich App 418, 422; 468 NW2d 58 (1991). “In order for
consideration to exist, there must be a bargained-for exchange—a benefit on one side, or a
detriment suffered, or service done on the other.” Bank of America, NA v First American Title Ins
Co, 499 Mich 74, 101; 878 NW2d 816 (2016) (quotation marks and citation omitted). “Contracts
necessarily contain promises: a contract may consist of a mutual exchange of promises, or the
performance of a service in exchange for a promise.” AFT, 497 Mich at 235-236 (citations
omitted). “ ‘Before a contract can be completed, there must be an offer and acceptance. Unless
an acceptance is unambiguous and in strict conformance with the offer, no contract is formed.” ”
Kloian, 273 Mich App at 452, quoting Pakideh v Franklin Commercial Mtg Group, Inc, 213 Mich
App 636, 640; 540 NW2d 777 (1995). “A basic requirement of contract formation is that the
parties mutually assent to be bound.” Rood v Gen Dynamics Corp, 444 Mich 107, 118; 507 NW2d
591 (1993). In other words, “the parties must have a ‘meeting of the minds’ on all the essential
elements of the agreement.” Huntington, 305 Mich App at 508. Courts determine if there was a
meeting of the minds by reviewing objective evidence such as “the expressed words of the parties
and their visible acts.” /d. (quotation marks and citation omitted).

Plaintiff alleged in its complaint that the April 2005 resolution of the drainage board and
the Final Order of Apportionment created a contract between defendant and Oak Park, and that
defendant breached that contract when it overcharged Oak Park for stormwater disposal. The trial
court ruled that those documents did not satisfy the elements of contract formation because they
did not contain “any offer or promises or promises made by either party to the other that require[d]
acceptance . ...”

In its brief on appeal, plaintiff does not explain how the April 2005 resolution and the Final
Order of Apportionment satisfied the elements of contract formation, and instead argues that the
April 2005 resolution was binding on defendant whether or not it was a contract. However, in its
reply brief, plaintiff addressed for the first time whether the Final Order of Apportionment and the
April 2005 resolution satisfied the elements of contract formation, arguing that the consideration
between Oak Park and defendant consisted of defendant’s promise to charge Oak Park “a particular
allocated percentage of the total cost of stormwater disposal.”

4-

00070a

WV 2556 ¥202/0€/0T YOO W Ad AaAIF03H



“Reply briefs must be confined to rebuttal, and a party may not raise new or additional
arguments in its reply brief.” Kinder Morgan Mich, LLC v City of Jackson, 277 Mich App 159,
174; 744 NW2d 184 (2007). Further, “[a] party may not merely announce his position and leave
it to this Court to discover and rationalize the basis for his claims, or give issues cursory treatment
with little or no citation of supporting authority.” Wolfe v Wayne-Westland Community Sch, 267
Mich App 130, 139; 703 NW2d 480 (2005) (quotation marks and citation omitted). “If a party
fails to adequately brief a position, or support a claim with authority, it is abandoned.” MOSES,
Inc v SEMCOG, 270 Mich App 401, 417; 716 NW2d 278 (2006).

Plaintiff did not raise any challenges regarding the elements of contract formation in its
brief on appeal, and may not do so in its reply brief. Given that plaintiff failed to adequately brief
this argument, we deem it abandoned. And even if plaintiff had properly presented its arguments
regarding consideration, plaintiff failed to address the other elements of contract formation
therefore plaintiff would have otherwise failed to expose error on the part of the trial court.

Regardless, even if plaintiff had properly argued that the April 2005 resolution and the
Final Order of Apportionment satisfied the elements of contract formation, a brief review of the
relevant portions of the Drain Code reveals that such an argument would have been meritless.
Plaintiff is the assignee of Oak Park, and Oak Park is a public corporation that benefits from the
drain that is operated and maintained by defendant. Under MCL 280.468, the drainage board was
required to apportion the costs for the drain on the basis of the benefits accrued to each benefiting
public corporation, and under MCL 280.478(1) and MCL 280.478(2) the drainage board was
required to make an apportionment of costs for any necessary expenses incurred in the operation
and maintenance of the drain. As a benefiting public corporation, Oak Park had the opportunity
to object to the drainage board’s apportionment of costs. See MCL 280.469.

Plaintiff’s complaint did not raise any claim that the drainage board failed to comply with
the Drain Code when it entered the Final Order of Apportionment, MCL 280.460, and plaintiff
explicitly abandoned any such challenge in its brief on appeal. Given the requirements set by the
Drain Code, the drainage board was in no way engaged in bargaining with Oak Park or any of the
other benefiting public corporations when it entered the Final Order of Apportionment pursuant to
its statutory obligations. The drainage board made no offer to Oak Park, there was no bargained-
for exchange, or meeting of the minds, between Oak Park and defendant before the Final Order of
Apportionment was entered, and none was required. Therefore, plaintiff has failed to overcome
the strong presumption that the Final Order of Apportionment did not create a contract. See
Studier, 472 Mich at 661. And while the Drain Code authorizes a drainage board to enter into
contracts with public corporations, MCL 280.471, plaintiff did not allege that Oak Park had a
separate contract with defendant.

Plaintiff also briefly contends that municipal resolutions are enforceable by their
beneficiaries, citing our Supreme Court’s holding in Hardaway v Wayne Co, 494 Mich 423; 835
NW2d 336 (2013). In that decision, the Court held that this Court improperly applied the last
antecedent rule when it interpreted a municipal resolution pertaining to the entitlement of
retirement benefits, and reinstated the trial court’s grant of summary disposition of the plaintiff’s
declaratory judgment claim in favor of the defendant. /d. at 425, 427-429. Given that Hardaway
concerned a declaratory judgment claim disposed of by way of summary disposition, rather than a
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breach-of-contract claim premised on a municipal resolution, it is unclear why plaintiff relies on
Hardaway.

C. ASSUMPSIT & UNJUST ENRICHMENT

Plaintiff next asserts that the trial court erred when it ruled that plaintiff failed to allege any
damages in support of its assumpsit and unjust enrichment claims. We disagree.

The Michigan Supreme Court explained actions of assumpsit as follows:

“We understand the law to be well settled, that the action of assumpsit for
money had and received is essentially an equitable action, founded upon all the
equitable circumstances of the case between the parties, and if it appear, from the
whole case, that the defendant has in his hands money which, according to the rules
of equity and good conscience, belongs, or ought to be paid, to the plaintiff, he is
entitled to recover. And that, as a general rule, where money has been received by
a defendant under any state of facts which would in a court of equity entitle
the plaintiff to a decree for the money, when that is the specific relief sought, the
same state of facts will entitle him to recover the money in this action.” [7revor v
Fuhrmann, 338 Mich 219, 223-224; 61 NW2d 49 (1953), quoting Moore v
Mandlebaum, 8 Mich 433, 448 (1860).]

“Assumpsit may be upon an express contract or promise, or for nonperformance of an oral
or simple written contract, or it may be a general assumpsit upon a promise or contract implied by
law.” Kristoffy v Iwanski, 255 Mich 25, 28; 237 NW 33 (1931). “The right to bring this action
exists whenever a person, natural or artificial, has in his or its possession money which in equity
and good conscience belongs to the plaintiff, and neither express promise nor privity between the
parties is essential.” Hoyt v Paw Paw Grape Juice Co, 158 Mich 619, 626; 123 NW 529 (1909).
“The basis of a common-law action for money had and received is not only the loss occasioned to
the plaintiff on account of the payment of the money, but the consequent enrichment of the
defendant by reason of having received the same.” Trevor, 338 Mich at 224-225 (quotation marks
and citation omitted).

Unjust enrichment is “the equitable counterpart of a legal claim for breach of contract.”
AFT Mich v Michigan, 303 Mich App 651, 677; 846 NW2d 583 (2014). A party may raise a claim
of unjust enrichment “only if there is no express contract covering the same subject matter.” Local
Emergency Fin Assistance Loan Bd v Blackwell, 299 Mich App 727, 734; 832 NW2d 401 (2013)
(quotation marks and citation omitted). The complaining party must establish (1) the receipt of a
benefit by the other party from the complaining party and (2) an inequity resulting to the
complaining party because of the retention of the benefit by the other party.” Karaus, 300 Mich
App at 22-23. Unjust enrichment “describes the result or effect of a failure to make restitution of
or for property or benefits received under such circumstances as to give rise to a legal or equitable
obligation to account therefor.” Id. at 23 (quotation marks and citation omitted).

In its complaint, plaintiff alleged that, even if there was no contract between Oak Park and
defendant, defendant overcharged Oak Park for stormwater disposal by way of the Final Order of
Apportionment. Plaintiff thus raised claims in assumpsit and unjust enrichment against defendant.

00072a

WV 2556 ¥202/0€/0T YOO W Ad AaAIF03H



The trial court granted summary disposition of those claims because it ruled that plaintiff “failed
to show that Oak Park suffered any damages.” At the outset, plaintiff contends that the trial court
erred when it dismissed plaintiff’s claims in assumpsit and unjust enrichment, and it notes that
those claims are essentially indistinguishable. We agree with the latter proposition and so will
consider plaintiff’s arguments regarding its unjust enrichment and assumpsit claims together.

Following its recitation of why it believes that claims of unjust enrichment and assumpsit
against defendant were proper if there was no contract between defendant and Oak Park, plaintiff
does not directly address the trial court’s ruling that plaintiff failed to show that Oak Park was
damaged by the stormwater disposal overcharges. Instead, plaintiff contends that Oak Park was
the only entity that had standing to bring these claims against defendant, because the class action
plaintiffs (i.e., Oak Park’s ratepayers) did not directly pay the assessed stormwater disposal costs
to defendant. However, the trial court did not reach the issue of plaintiff’s standing by virtue of
the assignment” it received from Oak Park, having disposed of the case on the ground that plaintiff
failed to demonstrate that Oak Park was damaged by the stormwater disposal overcharges.

While the trial court did not explain the basis for its ruling, plaintiff alleged in its complaint
that Oak Park “passe[d] on that cost to its sewer Customers by imposing stormwater charges in its
sewer rates to recover the entire $3 million plus per year imposed upon the City by [defendant] on
an annual basis.” Plaintiff attached a copy of the final judgment of the class action lawsuit to its
complaint, in which the trial court for that case noted that, per the settlement agreement between
Oak Park and the class action plaintiffs, the class action plaintiffs were deemed to have executed
a release of all claims against Oak Park relating to the assessment and costs of water and sewer
rates “from the beginning of time through the date” of the final judgment, as well as a period of
time for future claims. And plaintiff concedes in its reply brief that the class action plaintiffs
released their claims against Oak Park.

Given the foregoing, we surmise that the trial court ruled that plaintiff failed to establish
that Oak Park was harmed by the stormwater disposal overcharges because Oak Park directly
passed on that cost to the class action plaintiffs, who in turn released any claims they had against
Oak Park. Because the actual ratepayers of the alleged overcharge (i.e., the class action plaintiffs)
released their claims against Oak Park, plaintiff cannot show that defendant either retained money
that in “good conscience, belongs, or ought to be paid, to the plaintiff,” 7revor, 338 Mich at 223
(quotation marks and citation omitted), or that Oak Park suffered an inequity, Karaus, 300 Mich
App at 22-23, because the money at issue belonged to Oak Park’s ratepayers as opposed to Oak
Park itself.

Plaintiff argues that any ruling that Oak Park was not harmed by the stormwater disposal
overcharges because it passed through the overcharges to the class action plaintiffs runs afoul of a
general rejection of “pass-through” defenses in all jurisdictions where such a defense has been

4 “Under general contract law, rights can be assigned unless the assignment is clearly restricted,”
and an “assignee stands in the position of the assignor, possessing the same rights and being subject
to the same defenses.” Burkhardt v Bailey, 260 Mich App 636, 653; 680 NW2d 453 (2004).
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raised. In support of its argument, plaintiff relies on a miscellany of decisions from a number of
different contexts.

The earliest decision upon which plaintiff relies, Southern Pacific Co v Darnell-Taenzer
Lumber Co, 245 US 531, 533-535; 38 S Ct 186; 62 L Ed 451 (1918), arose from a judgment
obtained against a number of railroad defendants (i.e., common carriers) after the Interstate
Commerce Commission found that the rate they charged for transporting hardwood lumber was
excessive, and where the United States Supreme Court held that the plaintiffs were permitted to
collect a judgment against the defendants even if the plaintiffs may have passed on the excessive
charge to their own customers. The Court explained that a common “carrier ought not to be
allowed to retain his illegal profit, and the only one who can take it from him is the one that alone
was in relation with him, and from whom the carrier took the sum,” because “of the endlessness
and futility of the effort to follow every transaction to its ultimate result.” /d. Thus, that holding
pertained to proceedings involving a decision by the Interstate Commerce Commission, and
commercial transactions where it would be difficult to ascertain how the excessive rate affected
the prices paid by customers of the affected businesses. Given that plaintiff readily alleged in its
complaint that Oak Park passed the overcharges on to its ratepayers, and has not shown that there
would be any particular complexity in determining how the overcharge directly affected the fees
paid by Oak Park’s ratepayers, plaintiff’s reliance on Southern Pacific Co is inapt.

Plaintiff also relies on decisions with similar holdings that pertain to claims based on
federal antitrust violations: Hanover Shoe, Inc v United Shoe Machinery Corp, 392 US 481, 488-
489, 493-494; 88 S Ct 2224; 20 L Ed 2d 1231 (1968) (rejecting a “passing-on” defense while
recognizing that a buyer who was charged an illegally high price for materials used for the buyer’s
business had established a prima facie case under federal antitrust law); Oakland Co v Detroit, 866
F2d 839, 844-846 (CA 6, 1989)° (holding that the county plaintiffs would have standing to bring
claims under federal antitrust and racketeering law and could demonstrate an injury even if they
recouped the illegal overcharges by passing it on to their own customers). However, those
decisions pertain to claims based on violations of specific federal statutes rather than claims in
assumpsit or unjust enrichment. Because the rationale for their disavowal of a “pass-through” or
“passing-on” defense is based on considerations directly related to the aforementioned federal
statutes, those cases do not militate in favor of adopting those holdings in the wholly distinct
context of claims in assumpsit or unjust enrichment. Moreover, plaintiff, by virtue of its
representation of the class action plaintiffs, fully demonstrated that a class action claim could be
brought against Oak Park by its ratepayers, even if that litigation ended with the class action
plaintiffs agreeing to release their claims against Oak Park.

Plaintiff also cites Northern Arizona Gas Serv, Inc v Petrolane Transp, Inc, 145 Ariz 467,
476; 702 P2d 696 (Ariz App, 1984), where the Arizona Court of Appeals held that the plaintiff’s
“waiver of its claim for lost profits did not constitute an admission that none resulted from [the
defendant’s] activities,” because “it was based on the complexity of issues of proof—the very
reason for the supreme court’s rejection of the passing-on defense in Hanover Shoe.” And the

> “Opinions of the lower federal courts and foreign jurisdictions are not binding but may be
considered persuasive.” People v Patton, 325 Mich App 425, 435 n 1; 925 NW2d 901 (2018).

-8-
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Arizona court also noted that the plaintiff was “the only party that can recover the overcharge
from” the defendant. /d. Plaintiff has not shown that there is any complexity with issues of proof
regarding the effect of the overcharges, and, as discussed above, Oak Park’s rate-payers were
entitled to recover the overcharges from Oak Park but they released those claims. Therefore,
plaintiff’s reliance on this decision is inapt.

For these reasons, plaintiff has failed to show that the trial court erred in concluding as a
matter of law that Oak Park did not incur any damages in this matter.

Plaintiff also argues that the trial court erred when it granted defendant’s motion for
summary disposition because plaintiff’s allegation that defendant charged Oak Park an unreason-
able rate for stormwater disposal presented a question of fact. Again, we are not persuaded.

In its complaint, plaintiff supported its second claim in assumpsit and its claim of unjust
enrichment by alleging that defendant’s charge for stormwater disposal was unreasonable because
it exceeded the costs set by the Final Order of Apportionment. The trial court did not specifically
address that allegation in its ruling, having disposed of the case on the ground of the lack of
damages suffered by Oak Park. Because we affirm the result below on that ground, we need not
consider the question of reasonableness of the stormwater disposal charge.

Nonetheless, plaintiff fails to show that defendant was under some general duty of
reasonableness in connection with its stormwater disposal charges. Plaintiff relies on Mapleview
Estates, Inc v City of Brown City, 258 Mich App 412; 671 NW2d 572 (2003). The discussion of
reasonableness in that decision was limited to whether a “tap-in fee” for connecting to a municipal
water system was reasonable under the Revenue Bond Act of 1933, MCL 141.101 ef seq., where
a municipality is permitted to set the rates for services falling under that act provided that those
rates are reasonable. Id. at 417-418.% But plaintiff provides no argument or explanation regarding
how the RBA might be applicable in this situation.

And plaintiff did not raise an independent claim in its complaint that defendant charged
unreasonable rates; rather, its allegation that the rates were unreasonable merely supported a claim
in assumpsit and a claim of unjust enrichment. Given that plaintiff has failed to cite legal
authorities that establish defendant was required to charge a reasonable rate, or otherwise
adequately brief how the trial court erred, plaintiff has abandoned this argument on appeal. See
MOSES, Inc, 270 Mich App at, 417; Wolfe, 267 Mich App at 139.

® Plaintiff also cites two other decisions that do not show that defendant was required to charge a
reasonable rate. See Trahey v Inkster, 311 Mich App 582, 594; 876 NW2d 582 (2015) (where the
city defendant challenged the trial court’s finding that its water and sewer rates were unreasonable
under the defendant’s own city charter, which required the defendant’s city council to set “just and
reasonable rates” for public utility services provided by the defendant); Plymouth v Detroit, 423
Mich 106, 111; 377 NW2d 689 (1985) (a breach of contract action where the municipal water
contract between the parties required the defendant to set rates for the water that was reasonable
in relation to the costs incurred by the defendant).

9.
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Plaintiff also briefly contends that defendant asserts that Oak Park released its claims
against defendant during the class action suit. There is no indication that defendant actually raised
this argument in the trial court. Because the trial court never considered any such contention, we
decline to consider it.

Affirmed.

/s/ Karen M. Fort Hood
/s/ Mark J. Cavanagh
/s/ Jonathan Tukel

-10-
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FINAL ORDER OF APPORTIONMENT
OF COST OF ADMINISTRATION, OPERATIONS AND MAINTENANCE

IN RE GEORGE W. KUHN DRAIN

In accordance with a resolution adopted by the Drainage Board for the George
W. Kuhn Drain on the 19" day of April, 2005, the apportionments of the cost of
administration, operations and maintenance of the George W. Kuhn Drain shall be
borne by the several public corporations are as follows:

The combined total volume of storm water and sewage disposal effluent flowing

from the George W. Kuhn Drain into the City of Detroit treatment facilities is and will -

continue to be calculated through master meter charges ("Master Meter Charges") by
the City of Detroit to the George W. Kuhn Drainage District. '

In order to allocate the total costs of combined storm water and sewerage
disposal and treatment by the City of Detroit, it is necessary fo establish which portion of
the flow from the George W. Kuhn Drain to the City of Detroit is sewage disposal and
which portion is storm water runoff. This allocation will be made by assuming that all
water purchased from the City of Detroit Water and Sewerage Department (DWSD) by
the cities of Berkley, Birmingham, Clawson, Ferndale, Hazel Park, Huntington Woods,
Madison Heights, Oak Park, Pleasant Ridge, Royal Oak, Southfield and Troy, the
Township of Royal Oak and Village of Beverly Hills (the "Local Public Corporations")
located within the George W. Kuhn Drainage District is returned as sanitary flow.
Therefore, the difference between such purchased and metered water sales to the
Local Public Corporations located within the George W. Kuhn Drainage District and the
Master Meter Charges is, by definition, storm water flow.

A sewage disposal rate will be used to charge the Local Public Corporations for
their respective sanitary sewage disposal flow into the George W. Kuhn Drain. Such a
charge will be composed of the administrative costs of the costs of the sewage disposal
portion of the George W. Kuhn Drain, together with the appropriate total sewage

disposal rate per 1,000 cubic feet (MCF) of sewage flow for each Local Public
Corporation.

The total storm water operation and maintenance component consists of two (2)
categories. The first component is the DWSD's charges to the George W. Kuhn Drain
to treat the total storm water flow. The second cost component is the administrative
cost of operating and maintaining the balance of the George W. Kuhn Drain System not
included in the sanitary sewage portion of the charges. An engineering study, utilizing
area and land use, has been used to determine each Local Public Corporation's
percentage of storm water contribution into the George W. Kuhn Drain System. These
percentages will be utilized to apportion the storm water charges to the George W.
Kuhn Drain communities. The percentages are finally apportioned as follows:
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o,

The costs of administration, operations and maintenance for that portion of the
George W. Kuhn Drain, excluding the separate storm drains constructed as a part of
Contracts 1 and 4, to be located in the County of Oakland and to serve land located in
the following public corporations, are finally apportioned as follows, to wit:

Public Corporation (Community) Tentative Percentage of Cost
City of Berkley 6.4895%
City of Birmingham . 4.8837%
City of Clawson ‘ 5.9262%
City of Ferndale _ 10.2885%
City of Hazel Park 2.2554%
City of Huntington Woods 2.9061%
City of Madison Heights 6.5410%
City of Oak Park : 13.6383%
City of Pleasant Ridge 1.3390%
City of Royal Oak 29.7915%
City of Southfield 7.7156%
City of Troy - 2.4799%
Township of Royal Qak 1:2775%
Village of Beverly Hills 0.836%%
County of Oakland, on account of -

Drainage of county highways 1.5274%

- State of Michigan, on account of
Drainage of state highways 2.1035%
100.0000%

The costs of administration, operations and maintenance for that portion of the
George W. Kuhn Drain, inclusive of the separate storm drains constructed as a part of
Contracts 1 and 4, to be located in the County of Oakland and to serve land located in
the following public corporations, are finally apportioned as follows, to wit: -

Public Corporation Tehtative Percentage of Cost
City of Madison Heights 94.4820%
County of Oakland, on account of o
Drainage of county highways » 1.3065%
State of Michigan, on account of -
Drainage of state highways 4.2115%
100.0000%
2
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Dated and Filed: April 19, 2005

BLOOMFIELD 9007-326 684648v1 4/12/2005

DRAINAGE BOARD FOR THE
GEORGE W. KUHN DRAIN

. (I~

John A, McCulloch, Chairperson
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MINUTES OF THE MEETING OF THE DRAINAGE
BOARD FOR THE GEORGE W. KUHN DRAIN

April 19, 2005

At a meeting of the Drainage Board for the George W. Kuhn Drain held in
the office of the Oakland County Drain Commissioner, Public Works Building, One
Public Works Drive, Waterford, Michigan, on the 19th day of April, 2005.

The meeting was called to order by the Chairperson.

PRESENT: John P. McCulloch, Chairperson and
Oakland County Drain Commissioner

Bill Bullard, Chairperson of the
Oakland County Board of Commissioners

Chuck Moss, Chairperson of the
Finance Committee of the
Oakland County Board of Commissioners "

ALSO
PRESENT: Joseph P. Kozma, .
Deputy & Manager, Engineering & Construction

Philip Sanzica,
Chief Engineer

Eugene R. Snowden, Jr.,
Engineer

Lynn Sonkiss,
Chief of Fiscal Services

Shawn Phelps,
Fiscal Services

Jeremy Adams,
Fiscal Services

Joseph Colaianne,
Insurance Administrator

Chuck Lawhorn,
Civil Engineer
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Elaine Van Dyke
Secretary

J. Bryan Williams, Bond Counsel
Dickinson Wright PLLC

John R, Axe,
Municipal Financial Consultants Incorporated

Howard Aube
City of Novi

Jon Austin
City of Madison Heights

Gary Nigro
Engineer

The Chairperson presented the minutes of the meeting of this Board held on

March 22, 2005. Upon motion by Moss, seconded by Bullard, and unanimously
adopted, the minutes were approved as presented.

There were no public comments.

The Chairperson offered proofs of the publication and mailing of notice of the
public hearing. It was moved by Moss, seconded by Bullard and unanimously adopted

that the proofs of publication and mailing be received and filed in the office of the
Chairperson of the Drainage Board.

The Chairperson then opened the hearing and asked if there were any written
objections. Ms. Van Dyke reported that there were no written objections on file. Mr.
McCulloch noted for the record the receipt of a favorable letter from MDOT.

, The Chairperson then asked if there were any comments or objections from
those present at the hearing. Mr. Austin commented formally on the unanimous
recommendation of the Advisory Committee with respect to the proposed final
apportionments of cost with respect to ‘administration, operations and maintenance of
the George W. Kuhn Drain. On behalf of the members of the Advisory Committee, Mr.
Austin thanked Mr. McCulloch and the staff of the Oakland County Drain Commissioner

for their hard work in resolving serious issues and concerns related fo such
apportionment. Thereafter, the Chairperson declared the hearing closed.

, After the hearing, the following resolution was offered by Moss and seconded by
Bullard:
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WHEREAS, the Drainage Board for the George W. Kuhn Drain, on the 28" day
of February, 2005, tentatively established apportionments of the cost of the George W.
Kuhn Drain, to be borne by the several public corporations, as follows:

The combined total volume of storm water and sewage disposal effluent flowing
from the George W. Kuhn Drain into the City of Detroit treatment facilities is and will
continue to be calculated through master meter charges ("Master Meter Charges") by
the City of Detroit to the George W. Kuhn Drainage District.

In order to allocate the total costs of combined storm water and sewerage
disposal and treatment by the City of Detroit, it is necessary to establish which portion of
the flow from the George W. Kuhn Drain to the City of Detroit is sewage disposal and
which portion is storm water runoff. This allocation will be made by assuming that all
water purchased from the City of Detroit Water and Sewerage Department (DWSD) by
the cities of Berkley, Birmingham, Clawson, Ferndale, Hazel Park, Huntington Woods,
Madison Heights, Oak Park, Pleasant Ridge, Royal ‘Oak, Southfield and Troy, the
Township of Royal Oak and Village of Beverly Hills (the "Local Public Corporations")
located within the George W. Kuhn Drainage District is retumed as sanitary flow.
Therefore, the difference between such purchased and metered water sales to the
Local Public Corporations located within the George W. Kuhn Drainage District and the
Master Meter Charges is, by definition, storm water flow.

A sewage disposal rate will be used to charge the Local Public Corporations for
their respective sanitary sewage disposal flow into the George W. Kuhn Drain. Such a
charge will be composed of the administrative costs of the costs of the sewage disposal
portion of the George W. Kuhn Drain, together with the appropriate fotal sewage
disposal rate per 1,000 cubic feet (MCF) of sewage flow for each Local Public
Corporation. ‘

The total storm water operation and maintenance component consists of two (2)
categories. The first component is the DWSD's charges to the George W. Kuhn Drain
to treat the total storm water flow. The second cost component is the administrative
cost of operating and maintaining the balance of the George W. Kuhn Drain System not
included in the sanitary sewage portion of the charges. An engineering study, utilizing
area and land use, has been used to determine each Local Public Corporation's
percentage of storm water contribution into the George W. Kuhn Drain System. These
percentages will be utilized to apportion the storm water charges to the George W.
Kuhn Drain communities. The percentages are finally apportioned as follows:

The costs of administration, operations and maintenance for that portion of the
George W. Kuhn Drain, excluding the separate storm drains constructed as a part of
Contracts 1 and 4, to be located in the County of Oakland and to serve land located in
the following public corporations, are finally-apportioned as follows, to wit:

Public Corporation (Community) Tentative Percentage of Cost
City of Berkley 6.4895%
3
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City of Birmingham : 4.8837%

City of Clawson 5.9262%
City of Ferndale 10.2885%
City of Hazel Park 2.2554%
City of Huntington Woods -2.8061%
City of Madison Heights 6.5410%
City of Qak Park 13.6383%
City of Pleasant Ridge : 1.3390%
City of Royal Oak ' 29.7915%
City of Southfield 7.7156%
City of Troy 2.4799%
Township of Royal Oak 1.2775%
Village of Beverly Hills '0.8369%
County of Oakland, on account of
Drainage of county highways ‘ 1.5274%
State of Michigan, on account of
Drainage of state highways 2.1035%
100.0000%

The costs of administration, operations and maintenance for that portion of the
George W. Kuhn Drain, inclusive of the separate storm drains constructed as a part of
Contracts 1 and 4, to be located in the County of Oakland and to serve land located in
the following public corporations, are finally apportioned as follows, to wit:

Public Corporation Tentative Percentage of Cost
City of Madison Heights 94.4820%
County of Oakland, on account of
Drainage of county highways : 1.3065%
State of Michigan, on account of
Drainage of state highways 4.2115%
100.0000%

WHEREAS, after due notice the Drainage Board met on the 19th day of April,

2005, to hear any objections to the apportionments: and

WHEREAS, the apportionments of cost have been made by taking into
consideration the benefits to accrue to each of the public corporations to be assessed
and by taking into consideration the extent to which each public corporation contributes
to the conditions which made the George W. Kuhn Drain necessary, limiting such
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factors in the case of the County of Oakland and the State of Michigan solely to the
drainage of county and state highways; and

WHEREAS, this Drainage Board has given due and full consideration to all
objections offered thereto; and

WHEREAS, the George W. Kuhn Drain is necessary for the public health.

_ NOW, THEREFORE, BE IT RESOLVED by the Drainage Board for the George
W. Kuhn Drain:

1. ‘The apportionments of cost as above set forth be and the same are fixed
and confirmed.

2. The Chairperson of this Drainage Board is authorized and directed to
issue on behalf of the Board its Final Order of Apportionment setting forth the several
apportionments as herein fixed and confirmed.

3. All former resolutions and orders of this Board, insofar as the same may
be in conflict with the terms of this resolution, are rescinded.

ADOPTED: Yeas: 3
Nays: 0

The Chairperson proceeded to sign the Final Order of Apportionment for the
George W. Kuhn Drain as directed in the foregoing resolution. The order was dated

April 18, 2005, and, upon motion by Moss, supported by Bullard and unanimously
adopted, was filed with the Chairperson.

Invoices in the amount of $108,305.17 (as attached) were presented for
consideration. It was moved by Moss, supported by Bullard, that the invoices be
approved for payment in the amount of $108,305.17.

ADOPTED: Yeas - 3
Nays - 0

Construction Estimate No. 41 (Contract No. 4) in the amount of
$750,883.85 was presented for approval. Followin discussion, it was moved by Moss,
supported by Bullard, that Construction Estimate No. 41(Contract No. 4} in the amount
of $750,883.85 be approved for payment to Walbridge Aldinger Company, Contractor.

ADOPTED: Yeas - 3
Nays —~ 0

Mr. Colaianne updated the Board with respect to issues involving the revocation
and reissuance of the NPDES permit previously discussed at the February 28, 2005
meeting of the Drain Board. He reported that he had met with the attorneys for the
various local communities in March, 2005 concerning the continuation of the practice of
naming the individual communities as co-permitess. Mr. Colaianne indicated that the
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Advisory Committee was prepared to take up the issue of the communities being named
as co-permitees at its next meeting.

It was moved by McCulloch and supported by Moss, to certify attendance and
authorize pro rata share payment of $25 per day to both Mr. Moss and Mr. Bullard.

ADOPTED: Yeas- 3
Nays - 0
There being no further business to come before the meeting, the meeting was
adjourned,. :
Chairpersv '
Date: April 19, 2005 :
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STATE OF MICHIGAN )
)SS.
COUNTY OF OAKLAND )

[, the undersigned, do hereby certify that the foregoing is a true and complete
copy of the minutes of the George W. Kuhn Drain, Oakland County, Michigan, held on
the 19th day of April, 2005 and that the said minutes are on file in the office of the
Oakland County Drain Commissioner and are available to the public.

| further certify that notice of the meeting was posted at least 18 hours in

advance of the meeting at the office of the Oakland County Drain Commissioner which
is the principal office of the George W. Kuhn Drainage District.

/
A

John P. McCuTéh, Chairperson

Dated: May 7 , 2005 |

BLOOMFIELD 9007-326 B88678v1 5/2/2005

NV 2S:¥5:6 ¥202/0S/0T YOO N Ad a3 AIZ03Y
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Great Lakes Water Authority

Page 2 of 13

Approved FY 2021 Sewage Disposal System Allocated Revenue Requirements and Service Charges

Approved by the GLWA Board on March 11, 2020

Suburban Wholesale
OMID

Rouge Valley
Oakland GWK
Evergreen Farmington
SE Macomb San Dist
Dearborn

Grosse Pointe Farms
Grosse Pointe Park
Melvindale
Farmington

Center Line

Allen Park

Highland Park
Hamtramck

Grosse Pointe
Harper Woods
Redford Township
Wayne County #3

Subtotal "Regional Wholesale Revenues from Charges"
Industrial Specific Revenues

Subtotal "Regional Wholesale Revenues from Charges"
less: Highland Park Bad Debt

Total "Regional Wholesale Revenues" (a)

* Wholesale charges will be effective July 1, 2020

Detroit Customer Class - $

Wholesale Revenue Requirement (c)
less: Ownership Benefit per Lease
Net Wholesale Revenue Requirement

Indirect Retail Revenue Requirements (d)
less: Use of Lease Payment for Debt Service
Net Indirect Retail Revenue Requirements (d)

Subtotal Subject to GLWA Board Approval (26) + (29)
Direct Retail Revenue Requirements (e)

Total Local System Revenue Requirement (29) + (31)

Net Requirement from Detroit Customer Class (a)

(a) Agrees with GLWA Budget "Schedule 3A"

(b) Reserved

(c) Wholesale revenue requirements for the Detroit Customer Class.

(d) Local System revenue requirements related to Master Bond Ordinance (local debt service, etc.)

(e) Local System operating expenses (net of shared services reimbursement) and I&E deposit. Not
Subject to GLWA Board approval.

APPROVED FY 2021 CHARGES
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Fixed
Monthly

Charge
$/mo

6,400,000
4,575,900
3,821,000
2,944,100
2,097,000
1,646,200
232,300
153,000
129,600
97,200
87,300
72,200
478,900
337,000
75,400
18,500
22,300
4,300

Annual
Revenue

Requirement
$

76,799,400
54,910,700
45,851,800
35,329,000
25,164,500
19,754,700
2,787,700
1,835,600
1,554,600
1,166,900
1,047,900
866,300
5,747,300
4,044,200
904,300
222,100
267,500
51,500

278,306,000
14,038,200

292,344,200
(1,294,200)

291,050,000

195,628,100

(5,516,000)
190,112,100

36,245,300

(3.257,200)
32,988,100

223,100,200
72,771,700

105,759,800

295,871,900

eReEINESEN
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Page 1

FY 2018 SHARE CALCULATIONS

Volume Data Analysis - cfs 4]1.88
11.3%
| 4-Year Average Flow Contributions from FY 2013 through FY 2016 ]
Total ] Dry Weather Wet less: Net less: Net
Contributed Total Sanitary DWII Weather Overflow Wet Weather NNNRW Contributed
4,73 L
M Customers 37.15
la OMID - Unadjusted 103.97 93.58 74.67 18.91 10.39 93.58
15 Adjust for C/O Diversion (9.96) (7.77} (5.50¢ (2.27) (2.19}
I Adjusted OMID 043
2 Valle {0.89)

%

vergreen Farmington:

5 NE Wayne Co (0:80) . .
6 Allen Park (0.02) 0.32 0.00 1.33
7 Center Line {0.02) 0.39 0.00 1.55
8  Dearborn East & West {0.55) 9.98 0.00 31.34
9 Farmington 1. (0.02) 0.32 0.00 1.88
10 Grosse Pointe Park ) (0.06) 1.02 0.00 3.15
11 Melvindale R . . . {0.03) 0.48 0.00 2.40
12 Grosse Pointe Farms _3.05 1.68 1.37 1.57 (0.08) 1.48 0.00 4.53
13 M Total 316.43 217.26 99.17 90.03 (4.73) 85.30 0.00 401,73
14 D+ 282.11 89.11 193.01 114.82 (37.15) 71.67 0.00 359.79
15 Subtotal 598.54 306.37 292.17 204.86 (41.88) 162.98 0.00 761.52
16 Z 124,13 F 124.13 61.85 61.85 185.98
17 Net Adjusted 722,67 306.37 416.30 266.71 (41.88) 22483 0.00 947.50
Relative % ;
18 M 41.1% 43.8% 70.9% 23.8% 33.8% 11.3% 37.9% 0.0% 42.4%
19 D+ 40.1% 39.0% 29.1% 516,4% 43.1% 88.7% 34.5% 0.0% 38.0%
20 Z 18.8% 17.2% 0.0% 29.8% 23.2% 0.0% 27.5% 0.0% 19.6%
Allocation % ! .
21 M 50.6% 52.9% 70.9% 33.9% 44.0% 11.3% 52.3% 0.0% 52.8%
22 D+ 49.4% 47.1% 29.1% 36.0% 38.7% 47.7% 0.0% 47.2%
23 Original W 962.79 734.37
24 less: OMID Diversion (9.96) (7.77)
25 less: WTUA Diversion (5.33) {3.93) Py
26 Net Adjusted W 947.50 722.67 m
27 plus Overflow 41.88 , O
28 Total Contributed 989.38 722.67 k m
213.25 146.28 66.97 [T
30 Indirect 183.68 135.84 4785 | O
31 Originat Total 396.93 282.11 114.82 E g
32 Indirect Adj Factor 100.000% 100%
33 Adjusted Indirect 183.68 135.84 <
34 Adjusted Total 39693 282.11 O
35 OMID Diversion % 9.6% 8.3% @)
H
Q
W
Q
N
o
N
D
©
o1
s
o1
TFG N
PRELIMINARY THE FOSTER GrOUP 202/117 j>
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FY 2018 SHARE CALCULATIONS
Volume Data Summary - cfs

Dwil Wet Weather Total

1 Adjusted OMID 16.64 93.57
2 o \)‘. s q
3
4 sergreen Farmington
5 NE Wayne Co 18.13 9.85 14.42 42.40
6 Allen Park 0.74 0.27 0.32 1.33
7 Center Line ] 1.55
8§  Dearborn East & West 31.34
9  Farmington , 1.88
10 Grosse Pointe Park o2 7 ™, 3.15
11 Melvindale |
12 Grosse Pointe Farms®
13 M Total
14 D+
15 Total Allocation Units
16 Common Units
17 Grand Total
TFG
PRELIMINARY THE FOSTER GrOUP

00093a
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FY 2018 SHARE CALCULATIONS
Calculation of Allocation Units and Shares

N U s N e W N e

18
19

21
22
23
24
25
26
27
28
29
30
31

32

Allocation Units
Adjusted OMID
Rouge Valley
Qakland GWK
Evergreen Farmington
NE Wayne Co

Allen Park

Center Line

Dearborn East & West
Farmington

Grosse Pointe Park
Melvindale

Grosse Pointe Farms

M Total
P+

Total Allocation Units
Common Flow

Total Flow

Shares

Adjusted OMID
Rouge Valley
QOakland GWK
Evergreen Farmington
NE Wayne Co

Allen Park

Center Line

Dearborn Fast & West
Farmington

Grosse Pointe Park
Melvindale

Grosse Pointe Farms

M Total
D+

Total Allecation Units

PRELIMINARY

Page 3

00094a

BOD 185 PHOS FOG
176,697,300 255,289,900 4,910,400 27,112,600
Weighted Adj Influent Split
Sanitary 9,661,500 79.9% 141,198,500 204,001,800 3,923,900 21,665,600
DWII Ratio 5.0% 656,400 54% 9593000
WW Ratio 25.0% 1,772,600 14.7%
Total 12,090,500 176,697,300 255,289.900
Sanitary Strength 234.2 3384
WI! Strength 1.7 16.9
4 Wet Weather Strength 58.6 84.6
111.2 160.7
94.8 136.9
DWII Wet Weather Total BOD 188 PHOS FOG
Mcf Mcf Mef 1bs Ibs ibs ths
524,900 244,900 2,951,000 33,155,600 47,902,800 921,400 5,087,400
786, 700 2,742,000 3 621,700
2,477,700
1,705,100 742, 45, . A15 600
1337200 10,242,500 14,798,200 284,600 1,571,600
3000, 42,000 383,700 554,400 10,700 58,900
28,700 %, . 48,900 470,400 679,700 13,100 72,200
422,000 \»/"251 600 v 314, 700 988,300 7,501,000 10,837,300 208,500 1,151,000
30,400 18,700 10,100, 59,200 494,800 715,000 13,800 75,900
41,700 25,200 32,300 99,200 745,900 1,077,600 20,700 114,400
41,800 18,600~ 15200 680,000 982,500 18,900 104,300
53,100 43,100 46,800 978,500 1,413,700 27,200 150,100
6,851,500 3,127,400 112,246,300 162,171,900 3,119,400 17,223,000
2,810,000 6,086,600 2,449, 00 . 54,464,000 78,688,800 1,513,500 8,357,000
9,661,500 9,214,000 5,139,800 166 710,300 240,860,700 4,632,900 25,580,000
3,914,500 19,987,100 14,429,200 277,500 1,532,400
9,661,500 13,128,500 g 4 176,697:400 255,289,900 4,910,400 27,112,400
22.58% 5.70% 4.76% 29% 19.89% 19.89% 19.89%
15.00% 8.54% 9.85% 11 42% 14.16% 14.16% 14.16% Py
10.47% 7.01% 15.97% 10.32% 10.95% 10.95% m
10.32% 5.27% 4.32% 1.10% 9.44% 9.44% O
5.92% 2.37% 8.85% 5.57% 6.14% 6.14% m
0.24% 0.09% 0.20% 0.17% 0.23% 0.23% —
0.30% 0.08% 0.24% 0.20% 0.28% <
4.37% 2.73% 6.12% 4.12% 4.50% m
0.31% 0.20% 0.20% 0.25% 0.30% O
0.43% 0.27% 0.63% 0.41% 0.45% o
0.43% 0.20% 0.30% 0.31% 0.41% <
0.55% 0.47% 0.91% 6.60% 0.59% =
70.92% 32.94% 52.34% 52.75% 67.33% 67.33% r 67'3 {% o)
29.08% 66.06% 17.66% 47.25% 32.67% 32.67% o
100.00% 100.00% 100.00% 100.00% 100.00% 100.00% 100.00% s
H
Q
w
5
N
N
©
g
(6]
TFG N
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Final SHARE Calculations

Volume
Share

Relative Cost Pool: 50.0%
Shares
Adjusted OMID 12.288%
Rouge Valley 11.418%
Oakland GWK 10.317%
Evergreen Farminglon 7.100%
NE Wayne Co ‘ 5.568%
Allen Park

Center Line y
Dearborn East & West
Farmington i
Grosse Pointe Park ™
Melvindale

Grosse Pointe Farms

M Total

17.245% o

Pollutant
50.0%

19.888%
14.158%
10.946%
9.443%
6.144%
0.230%
0.282%
4.499%
0.297%
(1.447%
0.408%

SHARE

16.088%
12.788%
10.631%
8.272%
5.856%
0.203%
0.243%
4.307%
0.272%
0.430%
0.361%
0.591%

60.042%
39.958%

D+
TOTAL 100.000%

PRELIMINARY

0.000%

TFG
THE FOSTER GROUP
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EXHIBIT -6

RECEIVED by MCOA 10/30/2024 9:54:52 AM

00096a



QB WR

WATER RESOURCES COMMISSIONER
Jim Nash

April 30, 2020

Ms. Melissa Marsh

City Manager

City of Madison Heights
300 W 13 Mile Road
Madison Heights, MI 48071

Re: George W. Kuhn Drain Drainage District 2020-21 Rate Change

Dear Ms. Marsh:

I have enclosed the Schedule of Rates and Charges for each community served by the George W. Kuhn
Drain Drainage District. These rates and charges were approved at the April 28, 2020 Board meeting.

The combined sewage and stormwater charges will result in an overall 1.1 percent increase from the
previous year. As you will see from the enclosed documents, this higher amount is attributable to

increases in operating expenditures. I’ve also included related documents which provide a thorough
overview of what was presented at the Drain Board meeting.

As with previous years, we will continue our practice of following the rate share calculation based on a
five-year average of water volume to determine each community’s monthly sewer charge. The

stormwater charge continues to be based on the apportionment percentages previously adopted by the
Board.

If you have any questions or would like additional detailed information, please contact Raphael Chirolla
via email at Chirollar@oakgov.com.

Sincerely,

/ Tim Nash

Enclosures

§cS75:6 1202/0/0T YOOI A9 aaAI303Y

©One Public Works Drive » Building 25 Weet s Waterford Mi 48328 1907

Bhone: 248 HEB. 0958 » Fax JAB 58 1066 8 www ookooycom/water
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Great Lakes Water Authority

Page 2 of 13

Approved FY 2021 Sewage Disposal System Allocated Revenue Requirements and Service Charges

Approved by the GLWA Board on March 11, 2020

Suburban Wholesale
OMID

Rouge Valley
Oakland GWK
Evergreen Farmington
SE Macomb San Dist
Dearborn

Grosse Pointe Farms
Grosse Pointe Park
Melvindale
Farmington

Center Line

Allen Park

Highland Park
Hamtramck

Grosse Pointe
Harper Woods
Redford Township
Wayne County #3

Subtotal "Regional Wholesale Revenues from Charges"
Industrial Specific Revenues

Subtotal "Regional Wholesale Revenues from Charges"
less: Highland Park Bad Debt

Total "Regional Wholesale Revenues" (a)

* Wholesale charges will be effective July 1, 2020

Detroit Customer Class - $

Wholesale Revenue Requirement (cj
less: Ownership Benefit per Lease
Net Wholesale Revenue Requirement

Indirect Retail Revenue Requirements (d)
less: Use of Lease Payment for Debt Service
Net Indirect Retail Revenue Requirements (d)

Subtotal Subject to GLWA Board Approval (26) + (29)
Direct Retail Revenue Requirements {e)

Total Local System Revenue Requirement (29) + (31)

Net Requirement from Detroit Customer Class {a)

(a) Agrees with GLWA Budget "Schedule 3A"

(b) Reserved

(c) Wholesale revenue requirements for the Detroit Customer Class.

(d) Local System revenue requirements related to Master Bond Ordinance (local debt service, etc.)

(e) Local System operating expenses (net of shared services reimbursement) and I&E deposit. Not
Subject to GLWA Board-approval.

APPROVED FY 2021 CHARGES

00098a

Fixed
Monthly

Charge
$/mo

6,400,000
4,575,900
3,821,000
2,944,100
2,097,000
1,646,200
232,300
153,000
129,600
97,200
87,300
72,200
478,900
337,000
75,400
18,500
22,300
4,300

Annual
Revenue

Requirement
$

76,799,400
54,910,700
45,851,800
35,329,000
25,164,500
19,754,700
2,787,700
1,835,600
1,554,600
1,166,900
1,047,900
866,300
5,747,300
4,044,200
904,300
222,100
267,500
51,500

278,306,000
14,038,200

292,344,200
(1,294,200}

291,050,000

195,628,100

(5,516,000)
190,112,100

36,245,300

(3.257,200)
32,988,100

223,100,200
72,771,700

105,759,800

295,871,900

eReEINESEN

3/23/20
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Great Lakes Water Authority
Approved FY 2021 Industrial Specific Retail Sewer Charges
Approved by the GLWA Board on March 11, 2020

| Industrial Waste Control Charges

Meter Size - inches Charge
$/mo
5/8 3.45
3/4 5.18
1 8.63
1-1/2 18.98
2 27.60
3 50.03
4 69.00
6 103.50
8 172.50
10 241.50
12 276.00
14 345.00
16 414.00
18 483.00
20 552.00
24 621.00
30 690.00
36 759.00
48 828.00

APPROVED FY 2021 CHARGES

00099a

Page 3 of 13

| Pollutant Surcharges

Pollutant

BIOCHEMICAL OXYGEN DEMAND (BOD)
for concentrations » 275 mg/1

TOTAL SUSPENDED SOLIDS (TSS)
for concentrations > 350 mg/!

PHOSPHORUS (P)
for concentrations > 12 mg/1

FATS, OIL AND GREASE (FOG)
for concentrations > 100 mg/1

SEPTAGE DISPOSAL FEE
Per 500 gallons of disposal

0.502

0.51

7.519

0.484

48.00

eReEINESEN

3/23/20
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George W. Kuhn Sewage and Twelve Towns
58510 and 58530
Financial Summary

Operating Revenues
Operating Rate Revenue
Operating Non-Rate Revenue
Operating Revenues

By Expense Category
Operating Expenses:
Personnel
Contractual Services
Commodities
Internal Services

Other Expense

Total Operating Expenses

Operating Expenses
Sewage Treatment
Sewer System Maintenance
Sewer System Engineering
Water Purchases
Water Maintenance Unit
Water Systems Engineering
Septage Unloading Facility
Pump Maintenance Unit
Systems Control Unit
Plan Review and Permitting
Inspection
PP
Laboratory
Mapping Unit
Miss Dig
Billing Services Unit
General and Administrative
Total Operating Expenses
Net Income

Depreciation

Reserves
Non-Operating Revenue
Non-Operating Expense

Major Maintenance Reserve Revenue
Major Maintenance Reserve Expense

Emergency Reserve Revenue
Emergency Reserve Expense
Capital Reserve Revenue
Capital Reserve Expense
Change in Net Assets

Rate Revenue

Revenue Requirements:
Operating Expense
Non-Operating
Major Maintenance
Emergency Maintenance
Capital

Total Revenue Requirements

Non-Rate Revenue

Rate Required Revenue

Page 4 of 13
2020 2021
Budget Forecast Inc / (Dec) % Variance
$ 25,797,170.00 $ 24,427,530.00 $ (1,369,640.00) -5.3%
99,950.00 134,120.00 34,170.00 34.2%
$ 25,897,120.00 §$ 24,561,6560.00 $ (1,335,470.00) -5.2%
$ 142,890.00 § 148,670.00 $ 5,780.00 4.0%
25,705,420.00 24,357,290.00 (1,348,130.00) -5.2%
8,430.00 5,210.00 (3,220.00) -38.2%
40,380.00 50,480.00 10,100.00 25.0%
$ 25,897,120.00 $ 24,561,650.00 $ (1,335,470.00) -5.2%
$ 22,043570.00 $ 21,963,110.00 $ (80,460.00) -0.4%
220,420.00 234,040.00 13,620.00 6.2%
59,550.00 68,750.00 9,200.00 15.4%
51,960.00 31,930.00 (20,030.00) -38.5%
134,780.00 139,550.00 4,760.00 3.5%
32,380.00 57,500.00 25,120.00 77.6%
5,770.00 8,070.00 2,300.00 39.9%
12,810.00 13,370.00 560.00 4.4%
3,720.00 2,740.00 (980.00) -26.3%
3,332,150.00 2,042,590.00 (1,289,560.00) -38.7%
25,897,120.00 24,561,650.00 (1,335,470.00) -5.2%
$ - $ - $ -
(23,760.00) (22,100.00) 1,660.00 -7.0%
$ - $ 500,000.00 $ 500,000.00
669,500.00 689,590.00 20,090.00 3.0%
(399,180.00) (496,250.00) (97,070.00) 24.3%
100,000.00 100,000.00 - 0.0%
448,960.00 1,350,000.00 901,040.00 200.7%
(700,000.00) (700,000.00) - 0.0%
$ 95520.00 $ 1,421,240.00 $ 1,325,720.00 1387.9%
$ 25,897,120.00 $ 24,561,650.00 $ (1,335,470.00) -5.2%
- 500,000.00 500,000.00
669,500.00 689,590.00 20,090.00 3.0%
100,000.00 100,000.00 - 0.0%
448,960.00 1,350,000.00 901,040.00 200.7%
$ 27,115,580.00 §$ 27,201,240.00 $ 85,660.00 0.3%
§ (99,950.00) § (134,120.00) § (34,170.00) 34.2%
$ 27,015,630.00 $ 27,067,120.00 $ 51,480.00 0.2%

00100a
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George W. Kuhn Pollution Control

Operating Revenues
Operating Rate Revenue
Operating Non-Rate Revenue
Operating Revenues

By Expense Category
Operating Expenses:
Personnel
Contractual Services
Commodities
Internal Services

Gther Expense

Total Operating Expenses

Operating Expenses
Sewage Treatment
Sewer System Maintenance
Sewer System Engineering
Water Purchases
Water Maintenance Unit
Water Systems Engineering
Septage Unloading Facility
Pump Maintenance Unit
Systems Control Unit
Plan Review and Permitting
Inspection
IPP
Laboratory
Mapping Unit
Miss Dig
Billing Services Unit
General and Administrative
Total Operating Expenses
Net Income

Depreciation

Reserves
Non-Operating Revenue
Non-Operating Expense

Major Maintenance Reserve Revenue
Major Maintenance Reserve Expense

Emergency Reserve Revenue
Emergency Reserve Expense
Capital Reserve Revenue
Capital Reserve Expense
Change in Net Assets

Rate Revenue

Revenue Requirements:
Operating Expense
Non-Operating
Major Maintenance
Emergency Maintenance
Capital

Total Revenue Requirements

Non-Rate Revenue

Rate Required Revenue

58520
Financial Summary
Page 50f 13
2020 2021
Budget Forecast Inc / (Dec) % Variance
$ 25,892,510.00 $ 26,416,560.00 $§ 524,050.00 2.0%
504,510.00 696,360.00 191,850.00 38.0%
$ 26,397,020.00 $ 27,112,920.00 § 715,900.00 2.7%
$ 1,173,290.00 $ 1,206,650.00 $ 33,360.00 2.8%
24,865,210.00 25,524,350.00 659,140.00 2.7%
135,870.00 141,260.00 5,390.00 4.0%
222,650.00 240,860.00 18,010.00 8.1%
$ 26,397,020.00 $ 27,112,920.00 $ 715900.00 2.7%
$ 23,289,390.00 $ 23,976,540.00 $§ 687,150.00 3.0%
251,040.00 299,460.00 48,420.00 19.3%
331,740.00 260,710.00 (71,030.00) -21.4%
1,417,620.00 1,519,290.00 101,670.00 7.2%
96,200.00 105,210.00 9,010.00 9.4%
5,5620.00 8,450.00 2,930.00 53.1%
350.00 800.00 450.00 128.6%
1,005,160.00 942,460.00 (62,700.00) -6.2%
26,397,020.00 27,112,920.00 715,900.00 2.7%
$ - $ - $ -
(18,480.00) (15,960.00) 2,5620.00 -13.6%
$ - $ - $ -
300,000.00 309,000.00 9,000.00 3.0%
(327,150.00) (460,470.00) (133,320.00) 40.8%
50,000.00 50,000.00 - 0.0%
515,000.00 530,450.00 15,450.00 3.0%
(4,215,000.00) (215,000.00)  4,000,000.00 -94.9%
$ (3,695,630.00) $ 198,020.00 $3,893,650.00 -105.4%
$ 26,397,020.00 $ 27,112,920.00 $ 715,900.00 2.7%
300,000.00 309,000.00 9,000.00 3.0%
50,000.00 50,000.00 - 0.0%
515,000.00 530,450.00 15,450.00 3.0%
$ 27,262,020.00 $ 28,002,370.00 $ 740,350.00 2.0%
$ (504,510.00) $§ (696,360.00) $ (191,850.00) 38.0%
$ 26,757,510.00 §$ 27,306,010.00 $ 548,500.00 2.0%

00101a
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George W. Kuhn Drainage District, Effective July 1, 2020
Monthly Charge Breakdown

Page 6 of 13

SEWAGE CHARGE

GLWA Purchased Expense

{ Fiat Rate Sewage Charge

OCWRC Operating Expense

Non-Operating

Major Maintenance Reserve
Emergency Maintenance Reserve

Capital Improvement Reserve

Less: Misc. Revenue

City of Berkley

Village of Beverly Hills
City of Birmingham

City of Clawson

City of Ferndale

City of Hazel Park

City of Huntington Woods
City of Madison Heights
City of Oak Park

City of Pleasant Ridge
City of Royal Oak

Royal Oak Twp

City of Southfield

City of Troy

Detroit Zoological Park
County of Oakland
Rackham Golf Course
State Of Michigan

Total

Total:

Effective July 1, 2020
Annual Charge

$

21,963,110.00
2,598,540.00
500,000.00
689,590.00
100,000.00
1,350,000.00

(134,120.00)

27,067,120.00

Effective July 1, 2020
Annual Charge

1,088,368
73,353
819,051
804,705
1,476,240
1,108,128
497,223
2,782,229
2,093,100
240,087
5.198,781
255,785
1,788,054
8,507,466
297,197

37,353

27,067,120

00102a

Effective July 1, 2020
Monthly Charge

S 90,697.33
6,112.75
68,254 .26
67,058.75
125,019.99
92,344.00
41,435.25
231,852.41
174,425.00
20,007.26
433,231.74
21,315.42
149,004 .51
708,955.49
24,766.42

3, 11275

$ 2,255,593.33
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George W. Kuhn Drainage District, Effective July 1, 2020

Monthly Charge Breakdown

Page 7 of 13

STORM CHARGE

{ Flat Rate Storm Charge

GLWA Purchased Expense
OCWRC Operating Expense
Non-Operating

Major Maintenance
Emergency Maintenance
Capital Improvement

Less: Interest Income

City of Berkley

Village of Beverly Hills
City of Birmingham

City of Clawson

City of Ferndale

City of Hazel Park

City of Huntington Woods
City of Madison Heights
City of Oak Park

City of Pleasant Ridge
City of Royal Oak
Royal Oak Twp

City of Southfield

City of Troy

Detroit Zoological Park
County of Oakland
Rackham Golf Course
State Of Michigan

Total

Effective July 1, 2020
Annual Charge

23,976,540.00
3,136,380.00
309,000.00
50,000.00
530,450.00

(696,360.00)

27,306,010.00

Effective July, 1 2020
Annual Charge

1,772,025
228,524
1,333,044
1,618,210
2,609,377
615,860
673,667
1,786,086
3,724,074
365,628
8,110,649
348,833
2,106,822
677,162
91,856

417,073
2257
574,383.00

27,306,010

00103a

Effective July 1, 2020
Monthly Charge

$ 147.,668.76
19,043.67
111,128.66
134,850.84
234,114.75
51,321.67
56,138.91
148,840.50
310,539.49
30,469.00
675,887.40
29,069.42
175,566 49
56,430.16
7,654 .67

34,756.09

4,353.08

47,865.26

$ 2,275,500.82
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George W. Kuhn Drainage District, Effective July 1, 2020 Page 8 of 13
Share & Monthly Charge Comparison

SEWAGE CHARGE

FY 2019-20 (July - June) FY 2020-21 (July - June)

Share % Monthly Share % Monthly % Change

of System Charge of System Charge Mthly Charge
City of Berkley 3911% & 88,048 42 4021% & 90,697 33 3.0%
Village of Beverly Hills 0.273% 6,146.09 0.271% 6,112.75 -0.5%
City of Birmingham 3.034% 68,304 49 3.026% 68,254 26 -01%
City of Clawson 2.898% 65,242.75 2.973% 67,058.75 2.8%
City of Ferndale 5.374% 120,985.00 5.454% 123,019.99 1.7%
City of Hazel Park 4.108% 92,483.50 4.094% 92,344.00 -0.2%
City of Huntington Woods 1.811% 40,771.17 1.837% 41,435 .25 1.6%
City of Madison Heights 10.759% 242,217.67 10.279% 231,852.41 -4.3%
City of Oak Park 71.837% 176,434 66 1.733% 174 425 00 1 1%
City of Pleasant Ridge 0.887% 19,968.91 0.887% 20,007.26 0.2%
City of Royal Oak 19.306% 434,636 .51 19.207% 433,231.74 -0.3%
Royal Oak Twp 0.957% 21,544 .92 0.945% 21,315.42 -1.1%
City of Southfield 6.709% 151,039 .91 6.606% 149.004 51 -1.35%
City of Troy 30.917% 696,035.17 31.431% 708,955.49 1.9
Detroit Zoological Park 1.090% 24,539 16 1.098% 24,766 .42 0.9‘@
County of Oakland 0.000% - - - E
Rackham Golf Course 0.129% 2,904 17 0.138% 3,112 75 1.2%
State Of Michigan 0.000% - o

Total 100.00% $ 2,251,302.50 | 100.00% § 2,255,593.33| 0.2

Charges have been rounded
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George W. Kuhn Drainage District, Effective July 1, 2020 Page 9 of 13
Share & Monthly Charge Comparison

STORM CHARGE

FY 2019-20 (July - June) | FY 2020-21 (July - June)

Share % Monthly Share % Monthly % Change
of System Charge of System Charge Mthly Charge
City of Berkley 64895% § 144702 33 6.4895% % 147 66876 21%
Village of Beverly Hills 0.8369% 18,661.09 0.8369% 19,043.67 21%
City of Birmingham 4.8837% 108,896 42 4.8837% 111,128 66 2.0%
City of Clawson 5.9262% 132,142.00 5.9262% 134,850.84 2.0%
City of Ferndale 10.2885% 229412 .18 10.2885% 234,114 .75 2.0%
City of Hazel Park 2.2554% 50,290.75 2.2554% 51,321.67 2.0%
City of Huntington Woods 24671% 55,011.16 24671% 56,138 91 21%
City of Madison Heights 6.5410% 145,850.75 6.5410% 148,840.50 2.0%
City of Oak Park 13.6383% 304,105.75 13.6383% 310,339.49 2.0%
City of Pleasant Ridge 1.3390% 29,857.00 1.3390% 30,469.00 2.0%
City of Royal Oak 29.7028% 662,310.67 29.7028% 675,887 .40 2.0%
Royal Oak Twp 1.2775% 28,485.67 1.2775% 29,069.42 2.0%
City of Southfield 1.7156% 172,041.84 1.7156% 175,568.49 2.0%
City of Troy 2.4799% 55,296.74 2.4799% 56,430.16 2.0%
Detroit Zoological Park 0.3364% 7,501 .00 0.3364% 7,65467 2.0%
County of Oakland 1.5274% 34,057.83 1.5274% 34,756.09 2.1%
Rackham Golf Course 0.1913% 4,265.58 0.1913% 4,353 .08 21%
State Of Michigan 2.1035% 46,903.75 2.1035% 47,865.26 2.0% g
Total 100.0000% $ 2,229,792.51 | 100.0000% $ 2,275,500.82 | 2.0%

Charges have been rounded
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OAKLAND COUNTY WATER RESOURCES COMMISSIONER
GEORGE W. KUHN DRAINAGE DISTRICT
SCHEDULE OF RATES AND CHARGES, EFFECTIVE JULY 1, 2020

Sewerage Disposal Charge

Effective July 1, 2020

Municipality Monthly
City of Berkley $ 90,697.33
Village of Beverly Hills 6,112.75
City of Birmingham 68,254.26
City of Clawson 67,058.75
City of Ferndale 123,019.99
City of Hazel Park 92,344.00
City of Huntington Woods 41,435.25
City of Madison Heights 231,852.41
City of Oak Park 174,425.00
City of Pleasant Ridge 20,007.26
City of Royal Oak 433,231.74
Royal Oak Twp 21,315.42
City of Southfield 149,004 .51
City of Troy 708,955.49
Detroit Zoological Park 24,766.42
County of Oakland -
Rackham Golf Course 3,112.75
State Of Michigan -

Toal: $ 2,255,593.33

Where communities have individual sewer customers with metered sewage, permitted and approved

by the Oakland County Water Resources Commissioner (WRC), then each community shall also report,
within ten days following the end of each month, the total metered sewage within the community, in lieu
of water consumption.

Page 10 of 13
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George W. Kuhn Drainage District
Schedule of Rates and Charges

2. Pollutant Surcharge - APPROVED BY GLWA

A Pollutant Surcharge shall be levied against industrial and commercial customers
contributing sewage to the system with concentrations of pollutants exceeding the levels
described as foliows:

A. 275 milligrams per liter (mg/l) of Biochemical Oxygen Demand (BOD)
B. 350 milligrams per liter (mg/l) of Total Suspended Solids (TSS)

C. 12 milligrams per liter (mg/l) of Phosphorus (P)

D. 100 milligrams per liter (mg/l) of Fats, Oils & Grease (FOG)

Effective July 1, 2020
Total Charge Per Ib.

Pollutant of Excess Poliutants
Biochemical Oxygen Demand (BOD) $ 0.502
Total Suspended Solids (TSS) 0.510
Phosphorus (P) 7.519
Fats, Oils & Grease (FOG) 0.484

it is assumed that normal residential customers do not contribute sewage with concentration of pollutants exceeding
exceeding the above levels, therefore, the Pollutant Surcharge shall not apply to residential customers. Further,
restaurants shall also be exempt from Pollutant Surcharge per the federal court "Second Interim Order", dated

July 10, 1981.

3. Industrial Waste Control Charge - APPROVED BY GLWA

Based on the reported number of water meter sizes for non-residential users of the
System, each community shall pay a monthly Industrial Waste Control Charge (IWC)
in accordance with the following schedule:

Non-Residential

Meter Size Effective July 1, 2020

in Inches $/Month
5/8 $ 3.45
3/4 5.18
1 8.63
11/2 18.98
2 27.60
3 50.03
4 69.00
6 103.50
8 172.50
10 241.50
12 276.00
14 345.00
16 414.00
18 483.00
20 552.00
24 621.00
30 690.00
36 759.00
48 828.00

Non-residential users shall be defined as all users other than those in single family houses, apartment buildings,
condominiums, town houses, mobile homes, schools, churches and municipal buildings.

Page 11 of 13
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George W. Kuhn Drainage District
Schedule of Rates and Charges

4. Flat Rate Storm Charge

Effective July 1, 2020

Municipality Monthly

City of Berkley $ 147,668.76
Village of Beverly Hills 19,043.67
City of Birmingham 111,128.66
City of Clawson 134,850.84
City of Ferndale 234,114.75
City of Hazel Park 51,321.67
City of Huntington Woods 56,138.91
City of Madison Heights 148,840.50
City of Oak Park 310,339.49
City of Pleasant Ridge 30,469.00
City of Royal Oak 675,887.40
Royal Oak Twp 29,069.42
City of Southfield 175,568.49
City of Troy 56,430.16
Detroit Zoological Park 7,654.67
County of Oakland 34,756.09
Rackham Golf Course 4,353.08
State Of Michigan 47,865.26

Total: $ 2,275,500.82

Page 12 of 13
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George W. Kuhn Drainage District
Schedule of Rates and Charges

5. Total Sewer and Storm Water Charge

The following schedule identifies the total of the sewer charge and the
storm water charge. The combined amount will be billed monthly to each customer:

Combined Monthly Sewer and Storm Charges

Effective July 1, 2020

Municipality Monthly
City of Berkley $ 238,366.09
Village of Beverly Hills 25,156.42
City of Birmingham 179,382.92
City of Clawson 201,909.58
City of Ferndale 357,134.74
City of Hazel Park 143,665.67
City of Huntington Woods 97,574.16
City of Madison Heights 380,692.91
City of Oak Park 484,764 .49
City of Pleasant Ridge 50,476.26
City of Royal Oak 1,109,119.14
Royal Oak Twp 50,384.84
City of Southfield 324,573.00
City of Troy 765,385.65
Detroit Zoological Park 32,421.08
County of Oakland 34,756.09
Rackham Golf Course 7,465.83
State Of Michigan 47,865.26

Total: $ 4,531,094.15

WV 2556 ¥202/0€/0T YOO W Ad AaAIF03H
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EXHIBIT -7

RECEIVED by MCOA 10/30/2024 9:54:52 AM
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BOD Pollutant Loading Calculations Per Exhibit 5 to Complaint

GWKDD SW SW% of GLWA  Total BOD GWKDD portion Total GLWA GWKDD SW
total flows SW total flows Allocated to SW  of total SW BOD BOD allocated BOD %

to GWKDD
820,800 mcf 11.58 25,905,800 lbs 2,999,891 Ibs 18,247,600 Ibs 16.4%

TSS Pollutant Loading Calculations Per Exhibit 5 to Complaint

GWKDD SW SW% of GLWA  Total TSS GWKDD portion Total GLWA GWKDD SW
total flows SW total flows Allocated to SW  of total SW'TSS  'TSS allocated TSS %

to GWKDD
820,800 mcf 11.58 374283001bs 4334197 Ibs 26363.8001bs  16.4%

PHOS Pollutant Loading Calculations Per Exhibit 5 to Complaint

GWKDD SW SW% of GLWA  Total PHOS GWKDD portion Total GLWA GWKDD SW
total flows SW total flows Allocated to SW  of total SW PHOS PHOS allocated PHOS %

to GWKDD
820,800 mcf 11.58 719,900 1bs 83,364 Ibs 507,100 Ibs 16.4%

FOG Pollutant Loading Calculations Per Exhibit 5 to Complaint

GWKDD SW SW% of GLWA  Total FOG GWKDD portion Total GLWA GWKDD SW
total flows SW total flows Allocated to SW  of total SW FOG FOG allocated FOG %

to GWKDD
820,800 mcf 11.58 3,975,000 Ibs 460,305 lbs 2,799,900 Ibs 16.4%

00111a
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AL

STATE OF MICHIGAN

OAKLAND COUNTY CIRCUIT COURT

JEFFREY EISENBERG,
individually and as representative of a Class
of similarly-situated persons and entities,

FILED Received for Filing Oakland County Clerk 7/25/2023 1:48 PM

Plaintiff,

V.

Honorable David M. Cohen

Case 2023-200422-CZ

GEORGE W. KUHN DRAINAGE DISTRICT,

a component unit of Oakland County with a separate
legal existence, and CITY OF ROYAL OAK,
MICHIGAN, a municipal corporation.

Defendants.

KICKHAM HANLEY PLLC
Gregory D. Hanley (P51204)
Jamie K. Warrow (P61521)
Edward F. Kickham Jr. (P70332)
Attorneys for Plaintiff

32121 Woodward, Suite 300
Royal Oak, MI 48073

(248) 544-1500
ghanlev@kickhamhanley.com
[warrow(@kickhamhanley.com

ekickhamjr@kickhamhanley.com

DICKINSON WRIGHT PLLC

Peter H. Webster (P48783)

Scott A. Petz (P70757)

Alma Sobo (P81177)

Attorneys for George W. Kuhn Drainage District
2600 West Big Beaver Road, Suite 300
Troy, M1 48084

(248) 433-7200
pwebster(@dickinsonwright.com
spetz(@dickinsonwright.com
asobo@dickinsonwright.com

MILLER, CANFIELD,
PADDOCK AND STONE, P.L.C.
Sonal H. Mithani (P51984)
Caroline B. Giordano (P76658)
Sarah C. Reasoner (P85573)
Attorneys for City of Royal Oak
101 North Main Street, 7 Floor
Ann Arbor, MI 48104

(734) 663-2445
mithani@millercanfield.com
giordano@millercanficld.com
reasoner(@millercanficld.com

GEORGE W. KUHN DRAINAGE DISTRICT’S MOTION FOR SUMMARY
DISPOSITION PURSUANT TO MCR 2.116(C)(7) AND MCR 2.116(C)(8)

FEE
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George W. Kuhn Drainage District (“Drainage District”) moves pursuant to MCR

2.116(C)(7) and (C)(8) for dismissal of Plaintiff Jeffrey Eisenberg’s (“Plaintiff”) Complaint. In

support of its motion, the Drainage District relies upon the facts, argument, and authority in the

accompanying Brief. Counsel for the Drainage District sought, but did not obtain, Plaintiff’s

concurrence in the relief requested, requiring this Motion and Brief.

WHEREFORE, the Drainage District respectfully requests that this Court enter an Order:

1) granting its Motion and Brief; 2) dismissing Plaintiff’s Complaint with prejudice pursuant to

MCR 2.116(C)(7) and MCR 2.116(C)(8); and 3) granting any further relief that the Court deems

just under the circumstances.

Dated: July 25,2023

Respectfully Submitted,

DICKINSON WRIGHT PLLC

/s/Peter H. Webster

Peter H. Webster (P48783)

Scott A. Petz (P70757)

Alma Sobo (P81177)

Attorneys for the George W. Kuhn Drainage District
2600 W. Big Beaver Road, Suite 300
Troy, MI 48084

(248) 433-7200
pwebster@dickinsonwright.com
spetz@dickinsonwright.com
asobo@dickinsonwright.com
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STATE OF MICHIGAN

OAKLAND COUNTY CIRCUIT COURT

JEFFREY EISENBERG,
individually and as representative of a Class
of similarly-situated persons and entities,

Plaintiff,
Honorable David M. Cohen
V.
Case 2023-200422-CZ
GEORGE W. KUHN DRAINAGE DISTRICT,
a component unit of Oakland County with a separate
legal existence, and CITY OF ROYAL OAK,
MICHIGAN, a municipal corporation.

Defendants.

KICKHAM HANLEY PLLC
Gregory D. Hanley (P51204)
Jamie K. Warrow (P61521)
Edward F. Kickham Jr. (P70332)
Attorneys for Plaintiff

32121 Woodward, Suite 300
Royal Oak, MI 48073

(248) 544-1500
ghanlev@kickhamhanley.com
[warrow(@kickhamhanley.com
ekickhamjr@kickhamhanley.com

DICKINSON WRIGHT PLLC

Peter H. Webster (P48783)

Scott A. Petz (P70757)

Alma Sobo (P81177)

Attorneys for George W. Kuhn Drainage District
2600 West Big Beaver Road, Suite 300
Troy, M1 48084

(248) 433-7200
pwebster(@dickinsonwright.com
spetz(@dickinsonwright.com
asobo@dickinsonwright.com

MILLER, CANFIELD,
PADDOCK AND STONE, P.L.C.
Sonal H. Mithani (P51984)
Caroline B. Giordano (P76658)
Sarah C. Reasoner (P85573)
Attorneys for City of Royal Oak
101 North Main Street, 7 Floor
Ann Arbor, MI 48104

(734) 663-2445
mithani@millercanfield.com
giordano@millercanficld.com
reasoner(@millercanfield.com

BRIEF IN SUPPORT OF GEORGE W. KUHN DRAINAGE DISTRICT’S MOTION FOR
SUMMARY DISPOSITION PURSUANT TO MCR 2.116(C)(7) AND MCR 2.116(C)(8)
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1. INTRODUCTION

Plaintiff, through his attorneys Kickham Hanley PLLC, brings this putative class action
against the Drainage District and City of Royal Oak (“Royal Oak™) asking for Millions based on
claims that Royal Oak residents have allegedly paid more than their fair share for stormwater
disposal services since May 18, 2017 forward (“Alleged Stormwater Overcharge”). This case is
Kickham Hanley PLLC’s latest attack on the Drainage District involving Royal Oak. The prior
case against the Drainage District was dismissed by the trial court, unanimously affirmed by the
Court of Appeals, and the Michigan Supreme Court denied leave.

More specifically, in 2014, Kickham Hanley PLLC filed a class action against Royal
Oak, only, on two topics: (1) the “Kuhn Facility Debt Charge;” and (2) the “Alleged Stormwater
Overcharge.” Schroeder v City of Royal Oak, Oakland County Circuit Court Case 2014-138919-
CZ (J. Kumar) (“2014 Action”). Royal Oak filed a motion for summary disposition. The trial
court granted the motion and dismissed the action with prejudice. Kickham Hanley PLLC
moved for reconsideration. While the motion for reconsideration was pending for well over 1
year, Royal Oak, for some reason, settled the 2014 Action. The settlement terms included a $2
Million payment by Royal Oak as to the Kuhn Facility Debt Charge theory, with almost half of
the funds going to Kickham Hanley PLLC as class counsel. As to the Alleged Stormwater
Overcharge theory, plaintiffs received an assignment from Royal Oak of “any and all claims” (if
any) Royal Oak “has or may have” against non-party Oakland County and its related affiliates
“arising out of or relating to the [Alleged] Stormwater Overcharge.” Additionally, the settlement
provided that the class “will dismiss the Class claims relating to the [Alleged] Stormwater
[Over]|[c]harge with prejudice,” and that Royal Oak “may continue to include the [Alleged]

Stormwater [Over]|c]harges in its calculation of the Rates.” (Exhibit 1, Agreement, §15-
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16) (emphasis added). The Named Plaintiff, in this case, — Jeffrey Eisenberg was a class
member, and received $6,032.18 as part of the settlement.

In 2017, based on the above-referenced assignment, Kickham Hanley PLLC brought
Alleged Stormwater Overcharge claims against Oakland County and the Drainage District for the
purported benefit of the certified class from the 2014 Action, and Kickham Hanley PLLC.
Kickham Hanley PLLC v George W Kuhn Drainage District et al, Oakland County Circuit Court
Case 2017-159351-CZ (J. O’Brien) (“2017 Action”). The trial court dismissed the 2017 Action
with prejudice, and the Court of Appeals unanimously affirmed. Kickham Hanley PLLC v
Oakland Co, unpublished opinion per curiam of the Court of Appeals, issued May 2, 2019
(Docket No. 341076), 2019 WL 1965891 (Exhibit 2). Kickham Hanley PLLC tried the same
scheme on the Drainage District involving Oak Park. The trial court dismissed the case, and the
Court of Appeals also unanimously affirmed. Kickham Hanley PLLC v George W Kuhn
Drainage District, unpublished opinion per curiam of the Court of Appeals, issued Jan 14, 2021
(Docket No. 351317), 2021 WL 137773 (Exhibit 3).

Now, Kickham Hanley PLLC is, once again, trying to assert Alleged Stormwater
Overcharge claims, under circumstances which have been rejected by two different trial court
judges in this circuit and six different appellate judges. In this 2023 Action, Plaintiff’s
Complaint alleges the Great Lakes Water Authority (“GLWA”) “charges the Drainage District”
to dispose of sewage flows (which include a sanitary and a stormwater component) “based on a
formula” that includes a percentage allocated “to the costs to treat stormwater flows” from the
Drainage District’s service area, and the Drainage District, “in turn, allocates” it “among all of
the municipalities in the district,” including Royal Oak. (Complaint, 916-17, 920). Plaintiff’s

Complaint then asserts that, instead of “allocating” GLWA’s bills to the Drainage District’s
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communities (e.g. Royal Oak, Troy) in the same way that Kickham Hanley PLLC theorizes that
GLWA allocated its charges to its approximately 20 sewer communities (e.g. Drainage District
(GWKDD), Highland Park, OMID, Detroit), the Drainage District “improperly reallocate[s]” to
Royal Oak “a higher percentage of the storm water disposal charges[.]” (/d. at ¥ 25-26, 928). In
short, according to Plaintiff’s Complaint, Drainage District communities like Royal Oak whose
storm (pollution) percentage is greater than their sewage (sanitary) percentage pay too much
toward the Drainage District’s GLWA bills which benefits Drainage District communities like
Troy whose storm (pollution) percentage is less than their sewage (sanitary) percentage which
such communities, in turn, pay too little toward the Drainage District’s GLWA bills.

In their latest effort, Kickham Hanley PLLC’s Plaintiff asserts two counts against the
Drainage District: (1) Assumpsit (Count I); and (2) Unjust Enrichment (Count II). Neither count
withstands scrutiny and should be dismissed for the following summary reasons:

1. Assumpsit is no longer a recognized cause of action;

2. There is no unjust enrichment because Plaintiff does not allege that the Drainage
District retained any alleged overpayment;

3. Plaintiff’s claims are barred by claim and issue preclusion; and

4. Plaintiff’s claims are barred by release.

First, Michigan does not recognize an independent cause of action for assumpsit. See,
e.g., Midwest Valve & Fitting Co v City of Detroit, unpublished opinion per curiam of the Court
of Appeals, issued March 9, 2023 (Docket No. 358868), 2023 WL 2436483, at *5 (affirming
dismissal of putative class action brought by Kickham Hanley PLLC alleging, among other
causes of action, assumpsit based on certain annual charges assessed by the city, and reasoning

that “Michigan no longer recognizes an independent cause of action for assumpsit.”).
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Second, Plaintiff’s Complaint fails to state a claim against the Drainage District because
it does not allege the Drainage District retained a benefit as to the Alleged Stormwater
Overcharge, and, thus, Plaintiff’s requested disgorgement remedy is unavailable. See, e.g.,
Liggett Rest Group, Inc v City of Pontiac, 260 Mich App 127, 137; 676 NW2d 633 (2003)
(requiring plaintiff asserting an unjust enrichment claim to plead facts to show the defendant
“received a benefit from plaintiff, and that an inequity resulted to plaintiff as a consequence of
defendant|]’s retention of that benefit.”’) (emphasis added); AF'T Michigan v Michigan, 303 Mich
App 651, 677; 846 NW2d 583 (2014) (“Unjust enrichment of a person occurs when he has and
retains money or benefits which in justice and equity belong to another.”) (emphasis added).

Additionally, claim preclusion (res judicata) and issue preclusion (collateral estoppel) bar
Plaintiff from relitigating the Alleged Stormwater Overcharge, which Kickham Hanley PLLC,
who is in privity with Plaintiff, unsuccessfully pursued in the 2017 Action. Peterson Novelties,
Inc v City of Berkley, 259 Mich App 1, 12-13; 672 NW2d 351 (2003); Monat v State Farm Ins
Co, 469 Mich 679, 683-84; 677 NW2d 843 (2004); (see also Exhibit 2). Moreover, Plaintiff’s
Complaint is also barred by release because Plaintiff was a class member in the 2014 Action.
For these reasons, and as articulated more fully below, summary disposition pursuant to MCR
2.116(C)(7) and MCR 2.116(C)(8) is appropriate.

1I. BACKGROUND

A. In the 2014 Action, Kickham Hanley PLLC Represented a Class
Asserting Alleged Stormwater Overcharge Claims Against Royal
Oak.

On February 14, 2014, Plaintiff Andrew Schroeder, through his attorneys Kickham
Hanley PLLC, filed a class action complaint against Royal Oak on two topics: (1) the “Kuhn
Facility Debt Charge;” and (2) the “Alleged Stormwater Overcharge.” Royal Oak filed a motion

for summary disposition. The trial court granted the motion and dismissed the action with
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