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Stipulated Order Regarding Preliminary Approval of



Class Action Settlement, Notice and Scheduling

At a session of said Court held in the
City of Mt. Clemens, County of Macomb,
State of Michigan on 05/29/2020

PRESENT: HON. Jennifer M. Faunce
Circuit Court Judge

WHEREAS, Plaintiff commenced the above captioned lawsuit in Macomb County Circuit
Court (the “Lawsuit”) challenging stormwater service charges (the “Stormwater Charges”) the City
imposes upon owners of real property.

WHEREAS, Plaintiff contends that: (a) the Stormwater Charges are not proper user fees,
but taxes wrongfully imposed by the City to raise revenue in violation of the Headlee Amendment to
the Michigan constitution of 1963; (b) the Stormwater Charges violate the Prohibited Taxes By
Cities And Villages Act, MCL 141.91 because the Stormwater Charges are not ad valorem taxes, but
are taxes imposed, levied, or collected after January 1, 1964; (c) the Stormwater Charges are unlawful
because they are unreasonable; (d) the City has been unjustly enriched by the collection and
retention of the Stormwater Charges and/or is required to refund the Stormwater Charges under a
theory of assumpsit; and (e) that Plaintiff and those similarly situated have been harmed by the City’s
collection and retention of the Stormwater Charges.

WHEREAS, the Complaint alleges that the Lawsuit should be maintained as a class action
on behalf of a class consisting of persons or entities who or which have paid or incurred the
Stormwater Charges during the permitted time petiods preceding the filing of this Lawsuit and/or at
any time during the pendency of this action.

WHEREAS, the City denies that the City’s Stormwater Charges are improper; denies that it
has intentionally or negligently committed any unlawful, wrongful or tortious acts or omissions,
violated any constitutional provision or statute, or breached any duties of any kind whatsoever;

denies that it is in any way liable to any member of the Class; and states that the claims asserted in



the Lawsuit have no substance in fact or law, and the City has meritorious defenses to such claims;
but, nevertheless, has agreed to enter into this Agreement to avoid further expense, inconvenience,
and distraction and risks of burdensome and protracted litigation, and to obtain total and final
peace, satisfaction and protection from the claims asserted in the Lawsuit.

WHEREAS, the Named Plaintiff in the Lawsuit and Class Counsel have been provided with
discovery and have conducted investigations into the facts of the Lawsuit, have made a thorough
study of the legal principles applicable to the claims in the Lawsuit, and have concluded that a class
settlement with the City in the amount and on the terms hereinafter set forth (the “Settlement”) is
fair, reasonable, and adequate, and is in the best interest of the Class.

WHEREAS, the Parties desire to compromise their differences and to resolve and release all
of the claims asserted by the Named Plaintiff and the Class in the Lawsuit.

WHEREAS Plaintiff and Defendant are submitting this Stipulated Order for Preliminary
Approval of Class Action Settlement in this matter;

WHEREAS Plaintiff and Defendant in this action intend to make application to this Court,
pursuant to MCR 3.501(E), for a Final Order approving the settlement of this class action in
accordance with the terms set forth in the Class Action Settlement Agreement (“Agreement”),
executed by counsel for the parties on May 11, 2020, and attached hereto as Exhibit 1, and they seek
preliminary approval of the Agreement for purposes of, among other things, notifying class
members of the proposed settlement;

WHEREAS the Court has been made aware of the settlement process leading to the
agreement reached, and counsel have demonstrated that the settlement is within a range of
reasonableness and is the result of arm’s length bargaining of counsel well versed in the issues.

IT IS HEREBY ORDERED:



1. Unless defined otherwise herein, all capitalized terms shall have the definitions and
meanings accorded to them in the Agreement.

2. The Court preliminarily approves the terms of the Agreement as fair, reasonable and
adequate. The Court finds that the Settlement was reached in the absence of collusion, and is the
product of informed, good-faith, arm’s length negotiations between the Parties and their counsel.
Pursuant to MCR 3.501, the “Class,” as defined in Paragraph 2 of the Agreement, is hereby certified
for settlement purposes only.

3. A hearing (the “Settlement Hearing”) will be held before this Court on August 31,
2020, to determine whether the proposed settlement between Plaintift and Defendant, on the terms
and conditions provided in the Agreement, is fair, reasonable and adequate and should be approved
by the Court, to determine whether a final judgment should be entered dismissing this Lawsuit with
prejudice, and without costs, and to determine whether to award attorneys’ fees and expenses to
Class Counsel and the amount of such fees and expenses.

4. The Court approves the notification to the members of the Class regarding the
Settlement and right to hearing, as authorized in Paragraphs 5 and 7 of this Order, finding that such
notification is the best notice practicable under the circumstances, is in compliance with MCR 3.501,
and the requirements of due process of law, and will adequately inform Class Members of their
rights.

5. On or before fourteen (14) days from the entry of this Order, Plaintiff’s Counsel
shall cause a Notice of Proposed Class Action Settlement (“Notice”), substantially in the form
attached to the Agreement as Exhibit “C,” to be mailed to members of the Class.

0. The law firms of Kickham Hanley PLLC (“KH”) and Randal Toma & Associates PC
are hereby appointed as Class Counsel in this Action. KH is further appointed as Claims-Escrow

Administrator for this Action. KH is authorized to use the services of a third-party administrator



(““IPA”), as provided in the Agreement. Defendant will administer a portion of the Settlement
Fund to apply credits as described in Paragraphs 9, 10, 11, and 21 of the Agreement. KH (with the
assistance of a TPA) is authorized to implement the notice requirements set forth in and approved
by this Order.

7. The Court directs anyone within the Class definition who wishes to be excluded
from the Class and to exercise their right to opt-out of the Class to follow the opt-out procedures
and deadlines set forth in the Notice. Any Class Member who does not opt-out may appear
personally, or by counsel of his or her own choice and at his or her own expense at the Settlement
Hearing to show cause why: (a) the proposed settlement of the claims asserted should or should not
be approved as fair, just, reasonable, adequate and in good faith; or (b) judgment should or should
not be entered thereon; provided, however, that no Class member will be heard at the Hearing or be
entitled to contest the approval of the terms and conditions of the proposed settlement, the
judgment to be entered thereon approving the same, or the attorneys’ fees and expenses to be paid,
or other matter(s) that may be considered by the Court at or in connection with said settlement
hearings. If any Class member chooses to appear, the Class member shall file with the Court and
serve upon counsel listed below at least fourteen (14) days prior to the hearing written objections
that set forth the name of this matter as defined in the Notice, the objector’s full name, address and
telephone number, an explanation of the basis upon which the objector claims to be a Class
Member, all grounds for the objection including any known legal support for the objection, the
number of times in which the objector has objected to a class action settlement in the past five years
and a caption of each case in which an objection was filed, the identity of all counsel representing
the objector at the hearing, a statement confirming whether the objector intends to appear and/or
testify at the hearing (along with a disclosure of all testifying witnesses) and the signature of the

objector (not just the objector’s attorney):



Gregory D. Hanley

Kickham Hanley PLLC

32121 Woodward Avenue, Suite 300
Royal Oak, Michigan 48073

(248) 544-1500

Counsel for Plaintiff

and

Ronald A. King

Clark Hill PLC

212 E. Grand River Ave.
Lansing, MI 48906

(517) 318-3015

Counsel for Defendant

8. Any Class member who does not opt out and who does not object in the manner
provided above shall be deemed to have waived any and all objections to the fairness, adequacy or
reasonableness of the proposed settlements or the award of attorney’s fees and expenses, and shall
be bound by all determinations and judgments in the Lawsuit concerning the Settlement, including,
but not limited to the Release and Covenant set forth in Paragraph 26 of the Agreement.

9. As stated in Paragraph 6, KH is authorized to serve as the Claims-Escrow
Administrator.  The Claims-Escrow Administrator, with the assistance of a TPA, shall be
responsible for holding the Settlement Fund in escrow, determining the eligibility of Class Members
to receive payments, determining the size of each Allowed Claim, distributing the payments to Class
Members with Allowed Claims, preparing a distribution report along with the monetary amount of
each Class Member’s share of the settlement in accordance with Paragraph 10 of the Agreement,
and transferring to Defendant the unclaimed portion of the Net Settlement Fund as required by
Paragraph 10 of the Agreement. The Claims-Escrow Administrator shall also be responsible for: (a)
recording receipt of all responses to the Notice; (b) preserving until further Order of this Court any

and all written communications from Class members or any other person in response to the Notice;

and (c) making any necessary filings with the Internal Revenue Service. The Claims-Escrow



Administrator may respond to inquiries, but copies of all written answers to such inquiries will be
maintained and made available for inspection by all counsel in this action.

10. All papers in support of the settlement shall be filed with the Court and served on
the other parties no later than seven (7) days prior to the Settlement Hearing.

11. The Court expressly reserves its right to adjourn the Settlement Hearing without any
further notice to members of the Class. The Court retains jurisdiction of this action to consider all
turther applications arising out of or connected with the proposed settlement herein.

12. All pretrial and trial proceedings in the Lawsuit are stayed and suspended until
turther order of the Court. Pending the final determination of the fairness, reasonableness and
adequacy of the settlements, no Plaintiff or member of the class may institute or commence any
action or proceeding against Defendant asserting any of the claims asserted in this action.

13. Subject to the terms of Paragraphs 14-15 of this Order, if the Agreement and
Settlement is disapproved, in part or in whole, by the Court, or any appellate court; if dismissal of
the Lawsuit with prejudice against Defendant cannot be accomplished; if a final judgment on the
terms set forth in Paragraph 26 of the Agreement is not entered within one hundred (150) days after
the entry of this Otrder; if the Settlement Date defined in Paragraph 5 of the Agreement does not
occur prior to October 15, 2020; or if the Agreement and Settlement otherwise is not fully
consummated and effected:

a. The Agreement shall have no further force and effect and it and all negotiations and
proceedings connected therewith shall be without prejudice to the rights of Defendant, the Named
Plaintiff and the Class;

b. Any discussions, offers, negotiations, or information exchanged in association with
the Settlement shall not be discoverable or offered into evidence or used in the Lawsuit or any other

action or proceeding for any purpose. No publicly disseminated information regarding the



Settlement, including, without limitation, the Notice, court filings, orders and public statements may

be used as evidence, or construed as admissions or concessions of fact by or against either Party on
any point of fact or law. In addition, neither the fact of, nor any documents relating to, either
Party’s withdrawal from the Settlement, any failure of the Coutt to approve the Settlement, and/or
any objections or interventions may be used as evidence or construed as an admission or concession

by the City or by Plaintiff on any point of fact or law. All Parties to the Lawsuit shall stand in the

same position as if the Agreement had not been negotiated, made or filed with the Court; and
The Claims-Escrow Administrator shall immediately return to Defendant any and all

c.
monies provided by Detendant for settlement purposes.
Defendant and Class Counsel may, in their sole and exclusive discretion, elect to

14.

waive any or all of the terms, conditions or requirements stated in Paragraph 13 of this Order. Such
waiver must be memorialized in a writing signed by Defendant and/or its counsel and/or Class

Counsel and delivered via certified mail to all counsel of record, or it will have no force or effect.

Defendant and Class Counsel may, in their sole and exclusive discretion, elect to

15.
memotialized in a writing signed by Defendant and/or its counsel and/or Class Counsel and

delivered via certified mail to all counsel of record, or it will have no force or effect.

7/ Circutt Cokﬁfﬁ udge

extend any or all of the deadlines stated in Paragraph 13 of this Order. Such extension must be
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STIPULATED TO AND AGREED:

KICKHAM HANLEY PLLC CLARK HILL PLC
By: _/s/ Ronald A. King

By:_/s/Gregory D. Hanley Ronald A. King (P45088)

Gregory D. Hanley (P51204) Ronald A. King

Edward F. Kickham Jr. (P70332) 212 E. Grand River Ave.
32121 Woodward Avenue, Suite 300 Lansing, MI 48906
Royal Oak, Michigan 48073 (517) 318-3015
(248) 544-1500 Attorneys for Defendant

Attorneys for Plaintiff
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STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT

BRAD M. PATRICK
individually, and as represenrative

of a class of similarly-situated persons

and entites,
Plainsiff,
¥,

CITY OF ST. CLAIR SHORES,
a Michigan municipal cotporation,

Defendant.

Case No.  2017-003018-CZ
Hon. Jennifer Faunce

Gregory D. Hanley (P51204)
Edward F. Kickham Jr. (P70332)
Kickham Hanley PLLC

32121 Woodward Avenue, Suite 300
Royal Oak, MI 48073

(248) 544-1500

Attomeys for Plaintiff and the Class

Randal 8. Toma (P56166)

Randal ‘Toma & Associates PC

500 S. Old Woodward Axe., Floor 2
Birmingham, MI 48009

(248) 948-1500

Attorney for Plaintiff and the Class

Robert D. Thrie (P26451)
Richard 5. Albright (P57060)
fhoe O'Brien

2455 Jefferson Ave., Suite 2000
St Clair Shores, MI 48080

(586) 7787778

Attomeys for Defendant

Ronald A. King (P45088)
Clark Hill PLC

212 E Grand River Ave
Fanung, M1 48906-4328
{517y 318-3018
Antomeys for Defeadant

CLASS ACTION SETTLEMENT AGREEMENT
This Class Action Settlement Agreement (“Agreement”) is made this !_L*‘day of ‘:‘pii\?
2020, by and berween the following {collectively referred 1o as the “Parties™): Plintiff Brad
Patrick (“Named Plaintff”), individually, and on bebalf of a cerrified class of similarly siruared

persons and entities (as more specifically defined in Paragraph 2 below, the “Class™), acting by



snd through his counsel, Kickham Hanley PLLC and Randal Toma & Associates, PC (“Class
Counsel™), and Defendant City of St. Clair Shores, Michigan (the “City™).

WHEREAS Phaintiff commenced this action in the 16th Judicial Circuit Court (Macomb
County) tided Patrick: 2. City of St. Clasr Shores, Case No. 2017-003018-CZ, presiding Judge Jeanifer
Faunce (the “Lawsutt™), challenging scormwater service charges (the “Stormwater Charges”™) the
City imposes upon owners of real property, Plaintiff brought these claims og behalf of himself
and a class of all others similarly sinzated.

WHEREAS Phintff is an individual who owns property in the City and who has paid che
Stormwater Charges imposed by the Ciry. Plaindff contends that: (a) the Stormwater Chasges are
not proper uscr fees, but taxes wrongfully imposed by the City to raise revenue in violaton of the
Headlee Amendment to the Michigan constitution of 1963; (b) the Stormwater Chatges violate the
Prohibited Taxes By Cities And Villages Act, MCl. 141.91 because the Stormwater Charges are not
ad valorem taxcs, but ate mxes imposed, levied, or collecead after January 1, 1964 (¢) the
Stormwater Charges are unlawful because they are unreasonable; (d) the City has been unjustly
eariched by the collection and retention of the Stormwater Charges and/or is required to refund
the Stormwater Charges under a theory of assumpsit; and (e} that Plaindff and those similarly
situated have been harmed by the City’s collection and retention of the Stosmywater Charges.

WHEREAS Plaintiff sought a judgment from the Court against the City that would order
and dicect the City to refund all Stormwater Chatges to which Plainriffs and the class are entitled
and grant any other appropriate relief

WHEREAS The City maintained and continues to maintain that the City’s imposition of
the Stormwater Charges is proper and not unlawful The City contends that it should ultimately

prevail in the Lawsuit.

tw



WHEREAS On May 14, 2018, Judge Faunce enteted an Order certfying the Lawsuit as a
class action. On Diccember 4, 2019, Judge Faunce enteted a Judgment in favor of Plaintiff and the
Class and against the City in the roral smount of §3,744,764.61 (the “judgment”).

WHEREAS both Plaintiff and the City have appealed the Judgment to the Michigan Court
of Appeals. Plaintiff’s appeal is COA Case No. 351946 and the City’s appeal is COA Case No.
351936,

WHEREAS, the Named Plaintiff in the Lawsuit and Class Counsel have been provided
with discovery and have conducted investgations into the facts of the Lawsuit, have made a
thorough study of the legal principles applicable to the cl2ims in the Lawsuit, and have concluded
that a class setdement with the City in the amount and on the wrms hereinafier ser forth (the
“Setdement”) is fair, reasonable, and adequate, and is in the best interest of the Class.

WHLEREAS, the Parties desite to comprormise their differences and to resolve and release all
of the claims asserted by the Named Plaintff and the Class in the Lawsuit.

NOW, THEREFORE, in consideration of the covenants and sgreemenss herein, and
intending to be legally bound, the Parties hereby agree as follows:

IMPLEMENTATION OF AGREEMENT
{. The Parties agree to cooperate in good faith, 1o use their best efforts, and to take
all sieps necessary to implement and effectuate this Agteement.
CLASS CERTIFICATION
2 The Court has already certifed a class consisting of all persons or entities
who/which paid or incurred the Srormwater Charges at any ume after August 15, 2011. For
settlement purposes only, the parties will agree that the Court will certify a elass (the “Class™)

consisting of all persons or enttdes who/which paid or incurred she Stormwater Charges at agy



time between August 15, 2011 and February 29, 2020 (the “Class Perod”) and who do not
request to be excluded from the Class pursuant to MCR 3.501(D). The City is excluded from the
Class. This Agrecrnent is intended 1o sentle all of the claims of the members of the Class (*Class

Members™).

SETTLEMENT FUND
3 The City will creare a Sertlement Fund (the “Sertdement Fund”) in the amount of

Three Million Four Hundred Eighty Three Thousand Eight Hundred Eighty Two Dollars and
Ninety-Five Cents ($3,483,882.95) in otder to resolve the claims of the Class. No more than 30
days afer the execution of this Agreement, the City shall deposit the Settlement Fund into the
TOLTA Trust Account of Class Counsel, Kickham Hanley PLLC (“*KH"). The Settlement Fund
shall be administered by KH (the “Claims-Escrow Administeator™) with the assistance of a third-
party administrator (“TPA”). The expenses the Claims-Escrow Administrator incuss to the TPA
shall be recoverable by the Chims-Escrow Administrator as 2 cost of the litigation under
Paragraphs 27-30 of this Agreement (subject to Court approval} and payable out of the Serdement
tund, The Clims-Escrow Administtator may from time to time apply to the Court for
instrucrons or orders concerning the administration of the Setdement Fund and may apply to the
internal Revenue Service for such rulings with respect thercto as it may consider appropriate.
Disbursements from the Settlement Fund by the Claims-Escrow Administrator and the City shall
be expressly conditioned upon an order of the Court permitting such disbursements.

4 Except as set forth in Pargraphs 27 through 30 of this Agreement, the Class and
Class Counsel shall not claim any attorneys’ fees or costs.

5. Subject to Paragraph 31, distribution of the Serdement Fund shall occur no laer

than seven (7) days after the completion of the last of all of the following {the “Scttlement Dare™):



a entry of an order of final judicial approval by the Court approving this
Agreement puwrsuant 0 Michigan Court Rule 3.501(E):

b. entry of an order adjudicating Class Counsel’s motion for an award of
attorneys’ fees and costs;

< entry of a final judgment of dismissal of the Lawsuit with prejudice with
tespect to the claims of the Named Pluntff and all Class Members, excepr those putative Class
Members who have requested to be excluded from the Class pursuant to MCR 3.501(D);

d the City’s deposit of the Settlement Fund described in Pamagraph 3 above;

3 the Coust’s entry of the Distnbution Order described in Paragraph 11
below; and

£ the expiration of the 21-day time for appeal of all of the aforementioned
orders and judgments and final resolution of any and all appeals of such orders and judgments, but
only if any Class Member files a timely objection to any of the aforementioned orders and
judgments.

6. As more specifically discussed below, and as provided in Paragraph 5, the
Settlement Fund shall be distributed only putsuant to and in accordance with orders of the Cour,
as appropriate,

7. In the eveat that this Semtlement falls o be consummated pursuant to this
éxgmemem ot fails to secure final approval by the Court for any reason or is terminated pursuany

to Paragraph 31, the Settlement Fund shall immediately be retutned to the Ciry.

DISTRIBUTION OF SETTLEMENT FUND
8. The *“Net Sextlersent Fund” to be distibuted to the Class is the Serlement Fuad

less the combined toral of: {a) artorneys’ fees and any incentive award o the Class represenutive



awarded pursuant to Pazsgraphs 27-30; and (b) Class Counsel and Claims-Escrow Administrator
cxpenses reimbursed pursuant fo Paragraphs 27-30.

9. Fach Class Member's share in the Net Settlement Fund shall be referred to herein
as his, her or its “Pro Rata Share,” and each Class Member’s Pro Rata Share of the Net Sertlement
Fund will be distributed via a refund payment or credit. The Pro Rata Share to be allocated to
each Class Member shall be determined accotding to Paragraph 10.

10. All Class Members may participate in the Sertlement by receiving from the Neg
Settlement Fund a cash distribution Payment or Credit (as defined in Pamgraph 10(b) and (c)).
The Nert Settlement Fund shall be distributed as follows:

8. Within 14 days after the Court’s entry of an order preliminarily approving
this Sertdement, the City shall provide the Claims-Escrow Administrator with billing and payment
tecords in electronic form thar, at 3 minimum, provide for the Class Period (August 15, 2011
through February 29, 2020) the service address, account aumbet, and billing and payment history
for each person or enuty which paid or incutred the Stormwater Charges. The Claims-Escrow
Administrator will provide notice 1o the Class Members through first-class mail. The Claims-
Escrow Administrator is authorized to utlize the services of the TPA in disseminating notices to
the Class. Such forms of notice will not be reguired o be exclusive and the Clims-Escrow
Administrator will be allowed to use any approptiate means to give notice to Class Members of the
Settlement and the oppartunity to obrain a refund.  Class Counsel will also provide newspaper
publication notice to the Class as provided in Paragraph 24.

b. To qualify to receive a distibution of cash via check (2 “Payment™) from
the Net Setdlement Fund, Class Membess will be required to submit sworn daims (the “Claims™)

which identify their names, addresses, and the periods of time in which they paid the Srommwater



Charges in order to participate in the Serdement. Class Members who submit Clims will hereafter
be referzed ta as the “Clairning Class Members.” The Claiming Class Members will be required o
submit those claims no later than 30 days prior to the hearing on the final approval of this
settlement, as described in Paragraph 25 (the “Claims Period™). The foregoing is 2 general oudine.
The TPA will assist in implementng a process designed to minimize fraud and maximize
dissemination of the refunds to the appropriate parties. In the event that two or mote parties
claim to have paid or incurred Stormwater Chasges for the same account, sfter notifying the City
of the competing cleims and considering any City information, documents, and recommendation
provided in response to the notice, the Claims-Escrow Administrator shall have the absolure
discretion to determine which party or parties are entitled to participate in the settlement, and the
City shall cooperase by providing information in its possession concerning the disputed property.
A The Claims-Escrow Administrator shall caleulate each Class Member’s pro
rata share of the Net Settlement Fund (the “Pro Rara Share”). Only those Class Members who
paid Stormwater Charges during the Class Period and submit a timely Clim arc entitled to
disttibution by a cash Payment of & Pro Ram Share of the Net Scttlement Fund. The Pro Ram
Shares of the Ner Sertlement Fund for Class Members who/which do nor submit a timely claim
will be distributed by the Claims-Escrow Administrator returning those funds (the “City
Administered Portion”) to the City at least three (3) days prior to the Setdement Date o be used
solely to fund and provide Credits on the water and/or sewer service accounts associated with the
Stormwater Charges in the amount of those Class Members’ Pro Rata Shates. Any Credic will
attach to the water and sewer account associated with the Stormwater Charpges and will remain
until water and sewer charges accrued by that accoun: after the Serlement Date exceed the

amount of the Credit. The Ciry shall apply the Credits as of the Setlement Date. "The Claims-



Escrow Administrator is authorized to unlize the services of the TPA to caiculate the Pro Rata
Shares distributable to the Claiming Class Members. The size of each Class Member’s Pro Rar
Share‘ shall be determined by (1) calcnlating the total amount of Charges the Class Member paid
during the Class Pediod and then (2) dividing that number by the total amount of Charges the City
collected from Class Members during the Class Period and then (3) multiplying thar fraction by the
amount of the Net Sertlement Fund,

d Now that the Court has enjoined the future mpositon and collection of
the Stormwater Charges, it is not possible to apply the Credits against futute Starmwater Charges.
Haowever, because the overwhelming majority of properties which curently incur Stormwater
Charges are also water and sewer customers, the Credit constitute an effective surrogate remedy
for virtually alt Class Members who do not submit timely claims for s Refund. Further, the Class
notice of settlement will prominendy highlight the peed for the extremely limited number of
persons/entities without water and sewer service who/which have paid or incurred Stormwater
Charges in the past to submit timely clatms for Refunds because, in the absence of such claims,
those Class Members cannot receive Credits and therefore necessanly will not be able to otherwise
share in the benefits of the senlement.

11, No later than 21 days prior to the hearing on the final approval of this setdement
{as desceibed in Pamgraph 25), the Claims-Escrow Administrator shell submit to the Court a
report setting forth the proposed disposition of the Net Settlement Fund including, without
limitation, 2 list of Claiming Class Members and the percentage of the Net Settlement Fund to be
paid to each such Claiming Class Member, and a list of properties associated with Non-Claiming
Class Members and the percentage of the Net Setdement to be credited to the water and sewer

account of each Non-Claiming Class Member (the “Distibution Report™). Upon filing of the



Distribution Report, the Claims-Hscrow Administrator shall serve copies of the Distnbution
Report on Counsel for the City.

a. The City shall have 14 days o objecr to the Disttibution Report. All
objections shall be resolved by the Court at or before the final approvalhearing,

b. Class Counsel and Counsel for the City, within seven (7) days after
the resoluton of any objections to the Distriburion Report, or within seven (7) days after the
deadline for submission of objections if no objections are submitted, whichever i1s later, shall
submit to the Court 2 stipulated Distribution Order authorizing distribution from the Serdement
Fuad to the Class Members entithed to a Pro Rata Share distribution of the Net Seulement Fuad
(“Stupulated Distrbution Order”) in accordance with the Distribution Report, subject to the
Court’s final approval of this Settlement.

d. The Partes acknowledge that, because Class Members may have moved
or ceased doing business since August 15, 2011, complete and current address information may
not be available for all Class Members. The City, Named Plainiff, counsel for any Partes, the
Claims-Escrow Administtator and the TPA shall niot have any lability for or to any member of the
Class with respect 1o determinations of the amount of any distiibution of the Setlemnent Fund to
any Class Member or determinations concerning the names or addresses of the ClassMembers.

12, At a time consistent with DPatagraph 5, following the entry of the Stipulated
Diismibunon Order, the Cliims-Escrow Admipistraror shall dismibute from the Net Serdemenc
Fund the Pro Rata Share of each Claiming Class Member. The Claims-Escrow Adminiscrator is
suthonized to send checks reflecting Payments due to Claiming Class Membess to the address

provided by each Claiming Class Member in his, het, ot its sworn Claim.

9



13. The Claims-Escrow Administeator is futther authorized to transfor the Net
Settement Fund, less the City Administercd Portion, o the TPA so that the TPA can dismibute
Payments in accordance with this Agreement.

14. The amounts of money covered by checks distributing the Payment of the Pro
Rata Shares which: (a) arc returned and cannor be delivered by the U.S. Postal Service after the
Chims-Escrow Administrator (i) confirms thar the checks were mailed to the identified sddresses,
and (1) re-mails any checks if errors were made or it becomes aware of an alternative address or
pavee; or (h) have not been cashed within six (6) months of mailing, shell be refunded to the City
within thirty (30) days after the expiration of the six {6) month period; and the Class Members w
whom such checks were mailed shall be forever barred from obaining any payment from the
Serdement Fund.

15. The City shall deposit any refund of money under Paragraph 14 in its water and
sewer fund and utilize any refund monies solely for the operation, maintenance and improvement
of its storm sewer system.

16. Within thicty (30) days after the date on which the remaining Net Sectlement
Fuad is diseributed back to the City, the Claims-Escrow Administrator shall file with the Courr and
serve on counsel for the Parties a document setting forth the names and addresses of, and the
amounts paid o, cach distobutee of Runds from the Serdement Fund together with a list of
Claiming Class Members entitled 1o receive 2 Pro Rata Shate but whose distribution checks have

been retumed or have not beencashed.

17. The City may not levy a tax or other assessment against property ownets or water

and/or sewer customaers to finance, in whole or in part, the Settlement Fund (unless such tax or
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assesstnent receives voter approval), nor may the City increase 1ty water and sewer rates to finance,
in whaole or in par, the Setdement Fund. The Settement Fund shall be financed solely frum

current assets of the City’s Water and Sewer Fund.

18, The Class Members shall release the City a5 provided in Paragraph 26 below.
19, The Lawsuit will be dismissed with prejudice.

CLAIMS-ESCROW ADMINISTRATOR

20. The Claims-Escrow Administeator shall not receive s separate fee for its services
as Claims-Escrow Administeator. Because Class Counsel is acting as the Claims-Escrow
Admiatstrarot, the fee awarded to Class Counsel shall be deemed to include compensation for its
service as Claims-Escrow Administrator. The Claims-Escrow Administrator, however, shall be
entied to be reimbursed for its out-of-pocket expenses incurred in the performance of irs duties
(including but not lmited to the TPA’s charges), which shall be paid solely from the Sertlement

Fuad.

24, The Claims-Escrow Administrator, with the assistance of the TFA, shall have the
tesponsibilities set forth in this Agreement, mcluding, withour limitaton, holding the Setdement
Fund in escrow, determining the eligibility of Class Mesabers to receive Payments and Credits,
determining the Pro Rata Shases, distribusing the Payments to Class Members receiving a Pro Rata
Share, filing a Distdbution Report consistent with Paragraph 11 and transfetring to the City
portions of the Net Settlement Fund as required by Paragraph 10(c). The Claims-Escrow
Administraror, with the assistnce of the TPA, shall also be responsible far: {3) recording receipe
of all respouses to the notice; (b) preserving unnl further Order of the Courr any and all written

communications from Class Members or any other person in responsc to the nonce; and {c)
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making any necessary filings with the Internal Revenue Scevice. The Claims-Escrow Administrasor
may tespond to inquiries, but copies of all written answers to such inguiries wall be mainmined and
made available for inspection by all counsel in this Lawsuir. The Claims-Escrow Administrator
may delegate some or all of these responsibilies to the TPA cxeept only the Claims-Fscrow
Adinistrator may determine ehigibility of Class Membets to teceive Payments and Credits.

22, Any findings of fact of the Clairas-Escrow Administrator and/or the TPA shall
be made solely for the purposes of the allocation and distribution of the Pro Rata Shares, and, in
accordance with Paragraph 35, shall not be admissible for any purpose in any judicial proceeding,
except as required to determine whether the claim of any Class Member should be allowed in
whole or in part.

NOTICE AND AFPROVAL OF SETTLEMENT

2 As soon as practicable, but in no event later than five (5) days after the execution
of this Agreement, Class Counsel and Counsel for the City shall submit this Agreement to the
Court, either by stipulation or joint motion, pursuant to Michigan Court Rule 3.501, for the
Count’s preliminary approval, and shall request an Order of the Court, substantially in the form
attached as Exhibic “B,” including the following terms:

a. scheduling of a Settlernent approval hearing to be held as soon as
practicable after the entry of such Order but in a0 event lates than ninety (90) days theteafter to
deteymine the Fairness, reasonableness, and adequacy of this Agreement and the Seulement;
whether the Agreement and Settletnent should be approved by the Court; and whether to award

the attomeys’ fees and cxpenses requested by Class Counscl;
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b. directing thar notice, substantially in the form of Lxhibit “C.” be given 0

the members of the Class advising them of the following:

i the terms of the proposed Settlement conseated to by the Named
Plaintiff and the City;
it. the scheduling of a hearing for final approval of the Agreement
and Settlement;
1. the rights of the members of the Class to appear at the hearing to

object to approval of the proposed Settlement or the requested attorneys’ fees and expenses,
provided that, if they choose o appear, they must file and serve at least fourteen (14) days prior to
the hearing written objections that set forth the name of this matter as defined in the Notice, the
objector’s full name, address and telephone number, an explanation of the basis upon which the
objector clims to be a Class Member, all grounds for the objection including any known legal
support for the objection, the number of times in which the objector has objected 1o a class action
seftlemnent in the past five years and a caption of each case in which an objection was filed, the
identity of all counsel representing the objector at the hearing, a statement confirming whether the
objector intends to appear and/or testify av the hearing (along with a disclosure of all testifying
witnesses) and the signatuze of the obgegtuz (not just the objector’s attomey);

tv. the nature of the release 1o be constructively earered upon
approval of the Agreement and Serdement;

v. the binding effect on all Class Members of the judgment to be

entered should the Court approve the Agreement and Settlement; and

vi. the night of members of the Class to opt out of the Class, the

procedures for doing so, and the deadlines fur doing so, including the desdline with respect to
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fiing and/or serving written notification of a decision 1o opt ot of the Class (such deadline must
be at least fourteen (14) days prior wo the hearing);

c. providing that the manner of such notce shall consttute due and
sufficient potice of the hearing to all persons entted to receive such notice and requiting, that
proof of such notice be fled at or prior ta the hearing; and

d. appointng Kickham Hanley PLLC as Clabms-Escrow Administrator.

24, Notice to Class Members of the proposed settdement shall be the responsibility of
Class Counsel pursuant to ordess of the Coutt. Class Counsel shall be entitled to be reimbussed
for the cost of such notice from the Sertdement Fuad, and Class Counsel shall make upplicaden
for costs of notice to the Courr at least Twenty-eight (28) days before the Sertlement approval
hearing with the Court approving any costs at the time of the Senlement approval hearing. Such
notice shall be substantially in the form attached hetero as Exhibit “C.” and mailed by Class
Counsel {or the TPA} to the Class Members at the addresses provided by the City within fourteen
(14) days of entry of the Order Regarding Preliminary Approval of this Agreement. Class Counsel
will also provide publication notice to the Class, which shall be substantially in the form attached
hereto a5 Exhibit “A” and shall be published in the Macomb Daily on rwo occasions ar least 30
days prior to the end of the Claims Period.

25, After the notice discussed in Paragraphs 23 and 24 haes been mailed, the Court
shall, consistent with Pamgraph 23, conduct a hearing at which it rules on any objections to this
Agreement and a joint motion for entry of 2 Final Order approving of this Sewement and
Agreement. If the Court approves this Agreement pursuant to Michigan Court Rule 3.501(E), a
final judgment, substantially in the form of Exhibit *D,” shall be eatered by the Court: (a)

finding that the natice provided ro Class Membets is the best nodce practicable under the
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circumstatices and satisfies the due process requitements of the United States and Michigan
Constitutions; (b) approving the Scttlement set forth in this Agreement as fair, reasonable,
and adequate; (c) dismissing with prejudice and without costs to any Party any and all claims of the
Class Members against the Ciry, excluding only those persons who in dmely fashion requested
excluston from the Class; (d) awarding Class Counsel attomeys’ fees, costs and expenses as granted
by the Courr upon monon of Class Counsel, and awarding the Named Plainniff 20 incentive award
as granted by the Court upon motion of Class Counsel; {¢) reserving jurisdicoon over all marrers
relanng o the administration of this Agreement, including allocation and distribution of the
Setdement Fund; and (f) retaining jurisdiction to protect and effectate thisjudgment.

26. On the Sermlement Date, each Class Member who has tiot timely requested
exclusion therefrom shall be deemed to have individually executed, on behalf of the Class Member
and his or her heirs, successors and assigns, if any, the following Release and Covenant Not To
Sue, aad the Final Order and Judgment to be entered by the Court in connection with the
approval of this Settlement shall so provide:

In executing the Release and Covenant Not To Sue, each Class Member,

on behalf of himself, herself or irself, and his, her or its parents, subsidiaries,

affiliates, members, shareholders, predecessors, heirs, administrators, officers,

ditectots, successors, assigns, and any person the Class Member represents,
intending to be legally bound hereby, for good zud valuable consideration, the

receipt of which is hereby acknowledged, heteby absolutely, fully and forever

releases, zelieves, remises and discharges the City, and cach of its successors and

assigns, present and former agents, tepresentanves, employees, insurers, affiliated
entities, attorneys and administrators, of and from any and ali manner of acrions,

causes of action, suits, debis, accounts, understandings, contracts, agreements,

conrrovessies, judgments, consequential damages, compensatoty damages, punitive

damages, claims, lisbilities, and demands of any kind or natwre whatsoever, known

or unknown, which atise from the beginning of tme through the date of this Final
Order and Judgment concerning (1) the City’s calculation or assessment of the
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Stormwater Charges; (2) the components of costs included in the Stormwater
Charges; and/or (3) the City’s efforts to charge and/or collect Stormwater Charges.
in exccuting the Release and Covenant Not to Sue, cach Class Member also
covenants thar (a) except for actons or suits based upon hreaches of the rerms of
this Agreement or to enforce rights provided for in this Agreement, he, she or it will
refrain from commencing any acdon or suit, or prosecuting any pending action or
suit, in law ot in equity, against the City on account of any action or cause of action
released hereby; {b) none of the claims released under the Release and Covenant Not
To Sue has been agsigned to any other party; and () he, she or it accepts and
assumes the risk that if any fact or circumstance is found, suspected, ot chimed
hereinafrer to be other than or different from the facts or circumstances now
believed to be mue, the Release and Covenant Not To Sue shall be and remain
effective notwithstanding any such difference in any such facts or circumstances.

ATTORNEYS' FEES AND EXPENSES

27. Class Counsel shall be paid an award of attorneys’ fees, costs, and expenses from
the Settlement Fund.  For purposes of an award of attorneys’ fees and costs, the Settlement Fund
shall be deemed to be 2 “common fund,” as that term is used in the context of class action
settlements. Class Counsel shall not make an application for any attorneys” fees and costs which
are in addition to the “common fund” attomeys” fees and costs contemplared by this Agreement.
Plaintiff and Class Counsel waive any statutory right to recover fees from the Ciry under MCL
600.308. '

28. The amount of attorneys’ fees, costs and expenses to be paid to Class Counsel
shall be determined by the Coutr applying legal standards and principles applicable to awards of
attorneys’ fees and costs from common fund settlements in class acton cases. Class Counsel
agrees that it will not seck an award of attorneys’ fees in excess of Thirty-Three Percent (33%) of
the Settlement Fund. Class Counsel will file and serve 3 motion to approve attorneys’ fees, costs
and expenses, and to approve an incentive award 1o the Named Plaintff, no later than seven (7)

days before the heating for final approval of the Settlement. The City will not join in that motion,
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however the City will not oppose Class Counsel’s motion, provided the motion complies with this
Agreement. The Ciry will also not oppase any request for an incenuve award on behalf of class
representative Brad Patrick, in an amount not o exceed Twenty Thousand Dollars ($20,000) to be
paid solely from the Settlement Fund.

29. The award of atrorneys’ fees, costs and expenses to be paid from the Settlernent
Fund to Class Counsel pursuant ro Paragraph 28 does not include any out-of-pocket expenses
incurred by Kickham Hanley PLLC acting in its capacity as Class Counsel and/or Claims-Escrow
Administrator. Kickham Hanley PLLC shall make a separare application for suchexpenses.

30. The Court shall determine and approve the award of arorneys” fees and costs to
Class Counsel, reimbursement of the expenses incurred by the Claims-Escrow Administator, and
any incentive award to Brad Patrick in connection with the final approval hearing, The attotneys’
fees, costs and expenses awarded to Class Counsel and the Claims-Escrow Administrator and any
mceative award 10 Brad Patnick shall be paid from the Scttdement Fund upoa the SetdementDate.

TERMINATION

3t. If this Agreemenr and Sertlement is disapproved, in patt or in whole, by the
Count, or any appellate court; if dismissal of the Lawsuit with prejudice against the City cannor be
accomplished; if the Court does not eater an Order of Preliminary Approval substantially 1 the
form atrached as Exthibit “B” within vwenty-eight (28) days after its submission to the Court; if a
final judgment on the tetms set forth in Paragraph 25 is not entered within one hundred fifiy (1503
days after the enwry of the Order substandally in the form atached as Exhibic “B”; if the
Serdement Date defined in Parsgraph 5 does not occur prior to Movember 15, 2020; if the Cour

(or any appeliate court) alters the terms of this Settlement in any material way not acceptable to the
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City or 1o Class Counsel; or if this Agreement and Sectlement otherwise is not fully consummated
and effected:

3 This Agreement shall have no hurther force and effect and it and all
negotiations and proceedings connected therewith shall be withour prejudice to the rights of the
Ciry, the Named Plainuff and the Class;

b. The Claims-Escrow Administrator shall immediately returs the Settlement
Fund to the City;

< The Parties shall return 1o the status quo ante in the Lawsuir as if the
Parties had not entered into this Agteement, and all of the Parties’ respective pre-Sertlement claitns
and defenses will be preserved; and

d. Counsel for the Parties shall file 2 motion in the Court of Appeals secking
to lift any stay of proceedings in COA Case No. 351946 and the City’s appeal is COA Case No.
351936 so that those appeals can proceed.

32 The City and Class Counsel may, in their sole and exclusive discrefion, decr to
waive any or all of the terms, conditons or requirements stated in Paragraph 31, Such watver
must be memorialized in a writing signed by the City asd/or its Counsel and Class Counsel and
delivered via certified mail to all counsel or 1t will have no force or effect.

33.  The City and Class Counsel may, in their sole and exclusive discretion, elect to
extend any ot all of the deadlines smied in Paragraph 31. Such extension must be memonshized in
a writing signed by the City and/or its Counsel and/or Class Counsel and delivered via cerufied

mail to all counsel of record, or it will have no foree or effect.
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34, ln the event the Sertlement is terminated in accordance with Paragraph 31, any
discussions, offers, negotiations, or mformasion exchanged in association with this Settlement shall
not be discoverable or offered into evidence or used t the Lawsuit ar any other action or
proceeding for any purpose. In such event, all Parties to the Lawsuit shall stand in the same
position as f chis Agreement had not been negotiated, made or filed with the Court.

USE OF THIS AGREEMENT

35. This Agreement, the Class Period, the Setdement provided for herein (whether or
not consummated), and any procecdiags taken pursuant 1o this Agreement shall potbe:

R construed by anyone for any purpose whatsoever as, or deemed to be,
evidence of a presumption, concession or an admission by the City of the truth of any fact alleged
or the validity of any claims, or of the deficiency or waiver of any defense that has or could have
been assetted in the Lawsuit, ot of any liability, fault or wrongdoing on the part of the City;or

b. offered or received as evidence of ¢ preswmption, concession or aa
admission of any hability, fault, or wrongdoing, or tefetred to for any other reason by the Named
Plaintiff, Class Members, or Class Counse! in the Lawsuit, or any othet person or entity not 2 pasty
ta this Agreement in any other acrion or proceeding other than such proceedings as may be
necessasy to effecruare the provisions of this Agreement; or

¢ construed by anyone for any purpose whatsoever as an admission or
concession that the Scriement amount represents the amount which could be or would have been

recovered after trial, or the applicable tire frame for any purported amounts of recovery; or

19



d. construed more strictly against one Party than the other, this Agreement
having been prepared by Counsel for the Parties as 2 result of arms-Jength negosations between
the Parties.

PENDING APPEALS

36. Wichin five days afrer execution of this Sertlement Agreement, the parties will file a
joint motion in the Michigan Court of Appeals requesting that the Court stay proceedings
{including briefing) in COA Case No. 351946 and COA Case No. 351936 pending final approval
of the Settlement by the Circuit Court.

37.  In the event this Setlement receives final approval from the Circuit Court, within
three days after the Serdement Date, the parties shall file jomt stipulations to dismiss COA Appeal
351946 and COA Appeal 351936.

WARBANTIES

38. Class Counsel further warrants that in its opinion the Settlement Fund represents
fair consideration for and an adequate settlement of the clrims of the Class released hevein. |

3. The undersigned have secured the consents of all persons necessary to authorize
the execunion of this Agreement and relared documents and they are fully sudhorized to enter into
and execute this Agreement on behalf of the Parties.

40, Class Counsel decms this Agreement to be fair and reasonable, and has arrived at
this Agreement in arms-lengrh negotiations taking into account all relevant facrors, presenr or
potential.

41 The Parties intend this Agreemens tw be a final aad complete resolution of all

dispures berween them with respect to the claims giving nse to the Lawsuir
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42, The Partigs have relied upon the advice and representation of counsel, selected by
thetn, concering their respective legal hability for the claims hereby released. The Parties have

read and uaderstand Fally this Agreement, and have been fully advised 23 to the legal effect theteof

by their respective Counsel and intend to be legally bound by thesame.

43, All covenants, terms, condittons and provisions of this Agreement shall be
biading upon, inute to the benefit of, and be enforceable by the respeciive predecessors and
successors, and psst and presery assigns, heirs, execurors, administrators, legal representatives,
trustees, subsidiaries, divisions, affiliares, parents {and subsidiaries thereof), purmerships and
parmers, and all of their officers, directors, agents, employees and attorneys, both past and
present, of cach of the Pardes hereto. It is understood thar the terms of this paragraph are
contractual and not a mererecital.

44, This Agreement, with the attached Lxbibies A through D, constitutes 2 single,
integrated written cantract and sets forth the entire undersianding of the Parties. Any previous
discussions, agreements, or understandings berween or among the Parties regarding the subject
matter herein are hereby metged into and superseded by this Agreemnent. No covenants,
agreements, representations, or warranties of aay kind whatsoever have been made by any Paziy
hereto, except as provided for herein.

45. All of the Exhibits arrached hereto ate hereby incorporated by reference as
though fully ser fordh herein,

40. This Agreement shall be construed and governed in actordance with the laws of

the State of Michigan.
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47. Before filing any motion in the Court raising a dispute asising out of or related to
this Agreement, the Parties shall consult with cach other and discuss submirting any disputes to
non-binding mediation. The Partes shall also certify to the Court that they have consulted and
either have been unable to resulve the dispute in mediation or aze unwilling to submit the dispute
to mediation and the reasons why.

48. The Court shall remin junsdiction with respect to the implementadon and
coforcement of the terms of this Apreement, and the Pardes shall submit to jussdiction of the

Court for purposes of implementing and enforcing the sertlement reflected in this Agreement.

MODIFICATION AND EXECUTION
49, ‘This Agreement may be excecuted in counterparts, all of which shall constitute a
single, entire agreement.
50. Change or modification of this Agreement, or waiver of any of its provisions,

shall be valid only if contained in s wriding executed on behalf of all the Parties hereto by their duly
authorized representatives.

51. This Agrecment shall become effective and binding (subject co all terms and
conditions herein) upon the Parties when it has been executed by the undersigned representatives

of the Parties.



IN WITNESS WHEREOF, cach of the Parties executes this Agreement through his, her
or its duly authorized representatives.
KICKHAM HANLEY PLLC

I its capaciry as Class Counsel and on behalf of
metff in the Lawsuit and the Claes

Byw:

G
Artormeys for Plainaffs
32121 Woodward Avenue, Suice 300
Rovyal Oak, M1 45073
(248) 5441500

Dated: 5'/ I IJI 3\03\ 0

CITY OF ST, CLAIR SHORES

Dated: : @[7[(3032)
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LEGAL NOTICE
NOTICE QF CLASS ACTION

IF YOU PAID THE CITY OF ST. CLAIR SHORES FOR STORMWATER DISPOSAL
SERVICE AT ANY TIME BETWEEN AUGUST 15, 2011 AND FEBRUARY 29, 2020 AND
WISH TO RECEIVE A CASH REFUND IF YOU QUALIFY FOR SUCH REFUND, YOU

MUST SUBMIT THE ATTACHED CLAIM FORM ON OR BEFORE 2020 AND
MAILITTO_______ _, EMAIL THE COMPLETED FORM TO _ , OR SUMBIT
AN ELECTRONIC FORM ONLINE AT

IN ORDER TO RECEIVE A CASH REPFUND AS PARYT OF THIS CLASS ACTION
SETTLEMENT, YOU ARE REQUIRED TO SUBMIT A WRITTEN CLAIM. IF YOU DO
NOT HAVE A WATER AND SEWER BILLING ACCOUNT WITH THE CITY OF ST,
CLAIR SHORES, YOU ARE NOT ELIGIBLE TO RECEIVE YOUR PRO RATA SHARE IN
THE FORM OF A CREDIT. YOU MIUST SUBMIT A WRITTEN CLAIM IN ORDER TO
RECEIVE ANY PORTION OF THE SETTLEMENT FUND,

ATTIN: All persons and entities who/which have paid the Ciry of St. Claix Shores (the “City™) fot stormwater

disposal services at any time between August 15, 2011 and February 29, 2020

You are hereby notified that a proposed settlement in the amount of $3,483,882.95 has been reached
with the City in 2 class action Jawsuit pending in Macomb County Circuir Court tided Parrick 2. City of 54
Clair Shores, Case No, 2017-003018-CZ, presiding Judge Jennifer Faunce {the “Lawsuw™), challenging
stormwatet service chatges the City imposes upon owners of real property. The amounts Plaintiff and the
Class paid or incurred for stormwater disposal between August 15, 2011 and February 29, 2020 shalt be
referred to herein as the “Stormwater Charges.”

Plainuff is an individual who owns property in the City and who has paid the City’s Stormwater
Charges. Rates, Plaintiff contends that {a) the Stormwarer Chatges are not proper user fees, but taxes
wrongfully imposed by the City to saise revenue in violation of the Headlee Amendment to the Michigan
constitution of 1963; (b) the Stormwater Charges violate the Prohibited Taxes By Cities And Villages Act,
MCL 141.91 because the Stormwater Chatges are not ad valorem taxes, bur are taxes imposed, levied, or
collected after January 1, 1964; (¢} the Stormwater Chatges are unlawful because they are unreasonabie; (d)
the City has been unjustly enriched by the collection and retention of the Stormwater Charges and/or is
required to refund the Stormwater Chatges under a theory of assumpsit; and (e) that Plaintff and those
similarly situated have been harmed by the Ciy's collection and retention of the Stormwater Charges.

The Phaindff sought a judgment from the Court against the City that would order and direct the Ciry
to refund all Stormwater Charges to which Plainnifs and the class are entded and grant any other appropriare
xelief. In an Opinion and Order dated Ocrober 18, 2018, Judge Faunce declared that the Stormwrater Charges

were an unlawful tax in violation of the Headlee Amendment to the Michigan Consttution, On December



4,209, Judge Faunce entered a Judgment in favor of Phintiff and the Class and against the City in the total
amount of §3,744,764.61 {the “hudgment”™).

The City mainuined and continues to maintain that the City’s imposition of the Stormwater Charges
is proper and not unlawful, and thus denies the Plaindffs claims and conteads that it should prevail in the
Lawsuit. The City contends that it should witimaerely prevail in the Lawsuir,

Plaintiff and the City have appealed the Judgment to the Michigan Court of Appeals.

On May 14, 2018, the Court entered an order certifying the Lawsuit as a class action. You are
receiving this Notce beeause the City’s records indicare that you paid for stormwnter disposal sexvices
between August 15, 2011 and Februasy 29, 2020 and are therefore 2 tnember of the class.

For setdement purposes, the partics have agreed thar the Class will consist of all persons or enuties
who/which paid or incurred the Stormwatet Chatges between August 15, 2011 and February 29, 2020 (the
“Class”). This Agreement is intended to settle all of the claims of the Class,

The principal terms of the Sendement Agreement are as follows:

For the putposes of the proposed Settiement, the City expressly denies any and all allegations that it
acted improperly, but, to avoid litigation costs, the City has agreed to create a settlement fund in the aggregate
amount of Three Million Four Hundred Eighty Three Thousand Eight Hundred Eighty Two Dollars and
Ninety-Five Cents ($3,483,882.95) for the benefit of the Class (the “Settlement Amount™). The Settlement
Amount will be utilized, with Court approval, to pay refunds or provide credits to the Class, and to pay Class
Counsel an award of attorneys’ fees, the total amount of which shall not exceed 33% of the Setdement
Amoun, and expenses for the conduct of the litigation.

The “Net Settlement Fund” is the Settlement Amount less the combined toml of: {2} the attarneys’
fees awarded to Class Counsel by the Court; (b) cxpenses teimbursed pursuant to the wrms of the
Settlemens; {c) our-of-pocket cxpenses of the Claims-Escrow Administraror, Kickham Hanley PIIC, and
{d) any incentive award made by the Court to the class representative in an amount not to exceed $20,000,

. The Net Setdement Fund shall be used ro compensate Class Members as described below.

Each Class Membet’s share in the Net Settlement Fund shall be referred to herein as his, her or its
*“Pro Rata Share” and each Class Member’s Pro Rata Share of the Net Sentlement Fund will be distrbuted
via 4 refund payment or credin.

Al Class Members may participate in the Settlement by receiving from the Net Seremnent Fund a
cash diseibution Payment or Credit (as defined in Paragraph 10 of the Sevdement Agreemeny). To qualify
10 receive a distribusion of cash via check (3 “Payment”} from the Net Setdement Fuad, Class Members are
required 1o submit swormn claims (the “Claims™) which idenufy their names, addsesses, and the periods of
ume in which they paid the Stormwarer Charges in order to pasticipate in the Setdement. Class Membery
who submit Claims will hereafter be referred to as the “Claiming Class Members.” The Claiming Class

-3



Members are required 1o submit those claims no later than 30 days prior 1o the hearing on the final approval
of this settlemeny, as described in Pasagraph 23 of the Sertlement Agreement {the “Claims Period™).

The Claims-Escrow Administrator will caleulate cach Class Member's pro rara share of the Net
Setflement Fund (the “Pro Rata Share”). Only those Class Members who paid Stormwater Charges during
the Class Petiod and submit a dmely Claim are engtled to distribution by a cash Psyment of a Pro Rata Share
of the Net Setdement Fund. The Pro Rata Shares of the Net Scudement Fund for Class Members
who/which do not submit o tumely claim will be distribured by the Claims-Escrow Administrator returning
those funds to the City at least three (3) days priot to the Serfiement Date (as defined in the Serdement
Agreement) to be used solely te fund and provide credits on the water and /ot sewer service accounts in the
amount of those Class Members’ Pro Rata Shares. Any Credit will attach to the watet and sewer billing
accaunt associared with the property that was subject to the Stormwater Charges and will remain uas} water
and sewer charges accrued after the Settlement Date exceed the amount of the Credit. The City will apply
the Credits as of the Serdement Date. For this reagon, it is very important for any Class Member who
paid Starmwater Charges but does nat have a water and sewer billing account to submit a Claim.
1f a Class Member does not have a water and sewer billing account, it will not be possible for the
City to apply amy credit. The only way for Class Members without watet and sewer billing accounts
to receive a portion of the Net Settlement Fund is for them to file Claims.

The size of each Class Member's Pro Rata Share shall be determined by (1) calculating the total
amount of Stormwatet Charges the Class Member paid during the Class Petiod and then (2) dividing that
number by the total amount of Stormwater Charges the City collected from Class Members duting the Class
Period and then (3) multplying that fraction by the amount of the Net Settlement Fund.

The City may not levy a tax or other assessment against property owners or water and/or sewer
customers to finance, in whole or in part, the Settlement Fund (unless such tax or assessment recetves voter
spproval), nor may the City increase its water and sewer rates to finance, in whole ot int part, the Settlement
Fund. The Setflement Fund shall be financed solely from cusrent assets of the Ciry’s Watet and Sewer Fund.

The Class Members shall release the City as provided below.

Class Members who wish 1o exclude themselves from the Serdement may write to the Administrator,
statinig that they do pot wish 1o participate in the Settlement and thar they wish 16 retain their :ight to file an
action against the City. This proposed sentlement should not be interpreted, in any way, as suggesting that
the claims alleged agaiast the City have legal or factual merit. The City has challenged the validity of
Plaioniff's claims. This request for exclusion must be postmarked no later than ;
2020 and mailed to: Kickham Hanley PLLC, 32121 Woodwatd Avenue, Suite 300, Royal Oak,
Michigan 48073 or emailed to khtemp@kickhamhanley,com.
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By rematning a Class Member, vou will be bound by the terms of the proposed settdement and will
be barred from bringing 2 scparate action against the City for the claims asserted in the Lawsuit ar your own
expense through your own attorney. You will, however, receive your pro rata share of the Net Sertlement
Fund via a Refund or Credit. Again, however, whete a Class Member does not have a water and sewer
billing account, it will not be possible for the City 10 apply any credit. The only way for Class
Memmbers without watet and sewer billing accounts to receive a partion of the Net Setlement Fund
is for them to file Claims.

If you were to successfully pursue such a sepatate action to conclusion, recovery might be available
to you which is not available in this class action serdement. Whether to remain a member of this class or 1o
request exciusion from this class action to attempt to pursue a separate sction at your own expense withour
the assistance of the City in this Action is a question you should ask your own attorney. Class Counsel
cannot and will not advise you on this issue.

Pursuant 10 the Order of the Court dated 2020, a Senlement Hearing will be held
in the Macamb County Circuir Coutr, 40 N. Main Soeet, Mr. Clemens, MI 48043 ar 8:30 am. on

. 2020, to deternune whether the proposed Settlement as set forth in the Serdement Agreement

dated » 2020, is fair, reasonable, and adequate and should be approved by the Couxt,

whether the Lawsuir should be dismissed pursuant to the Sertlement, whether counsel for Plaintiffs and the
Class should be awarded fees and cxpenses, and whether the Class Represeniative should receive an incentive
award At the Settlement Hearing, any member of the Class may appear in person or through counsel and
be heard to the extent allowed by the Court in support of, or in oppuosition 1o, the fairness, reasonableness
and adequacy of the proposed Sertlement. However, no Class member will be heard in opposition 1o the
proposed Settlement and no papers or briefs submitved by any such Class member will be accepted or
2020, such Class member serves by first class

mail written objections that set forth the name of this macter a5 defined in the Notice, the objector’s full

considered by the Cowst unlesz on or before

name, addtess and telephone number, an explanation of the basis upon which the objector claims to be 2
Class Member, all grounds for the objection including any known legal support for the objection, the number
of times in which the objector has objected to a class action settlement in the past five years and 2 caption
of each case in which an objection was filed, the identity of all counsel represcating the objector at the
heating, a statement confirming whether the objector intends to appear and/or testify at the hearing (along
with 2 disclosure of all testifying witnesses) and the signature of the objector (not just the objector’s attomey)
upon exch of the following atworneys:

Gregory D. Hanley
Kickham Haoley PLLC
300 Balmoral Centre
32121 Woodward Avenue



Roval Oak, Michigan 48073

Counsel for Plainff

and

Ronald A. King

Clark Hll PLC

212 E Grand River Ave
Lansing, M1 48906-4328

Counsel for Defendant
and has filed said notice, objections, papers and briefs, s to the serlement with the Clesk of the
Macomb County Circuir Court. Any Class member who does not make and serve written objections in the

manaer provided above shall be deerncd to have waived such objections and shall be forever foreclosed

from making any objections (by appeal or otherwise) to the proposed Sertlement.
For a more detailed statement of the marers involved in the Lawsuit, including the terms of the

propused Settlement, you are referred to papers on file in the Lawsuit, which may be inspected during regular
business hours at the Office of the Clerk of Circuit Court for Macomb County, Michigan. You may also

view the Sendement Agreement and other important court documents at www.kickhamhaniey.com.

AGAIN, IN ORDER TO RECEIVE A CASH REFUND AS PART OF THIS CLASS ACTION
SETTLEMENT, YOU ARE REQUIRED TO SUBMIT A WRITTEN CLAIM. IF YOU DO
NOT HAVE A WATER AND SEWER BiLLING ACCOUNT WITH THE CITY OF ST.
CLAIR SHORES, YOU ARE NOT ELIGIBLE TO RECEIVE YOUR PRO RATA SHARE IN
THE FORM OF A CREDIT. YOU MUST SUBMIT A WRITTEN CLAIM IN ORDER TO
RECEIVE ANY PORTION OF THE SETTLEMENT FUND.

IF YOU PAID THE CITY OF ST. CLAIR SHORES FOR STORMWATER DISPOSAL
SERVICE AT ANY TIME BETWEEN AUGUST 15, 2011 AND FEBRUARY 29, 2020 AND
WISH TO RECEIVE A CASH REFUND IF YOU QUALIFY FOR SUCH REFUND, YOU

, 2020 AND

MUST SUBMIT THE ATTACHED CLAIM FORMONORBEFORE ___
MAILITTO . __ _, EMAIL THE COMPLETED FORM TO OR SUBMIT
AN ELECTRONIC FORM ONLINE AT




STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

BRAD M. PATRICK
indrvidually, and as representative

of a class of similarly-situated persons

and entities,
Plaindff,
V.

CITY OF §T. CLAIR SHORES,
a Michigan municipal corporation,

Defendant,

Case No. 2017-003018.CZ
Hon, Jennifer Faunce

Gregory D. Hanley (P51204)
Edward F. Kickham Jr. (P70332)
Kickham Haaley P1LLC

32121 Woodward Avenuce, Suite 300
Royal Oak, MI 48073

{248) 544-1500

Autorneys for Plaintiff and the Class

Randal 8. Toma (P56166)

Raadal Toma & Associates PC

500 S. Old Woodward Ave., Floor 2
Birminghara, MT 48009

(248) 948-1500

Attorney for Plaintff and the Class

Robert D. Thrie (P26451)
Richard 8. Albright (P57060)
Calvin C, Brown (P61725)

Theie O'Brien

24035 Jefferson Ave,, Suite 2000
St. Clair Shores, MI 48080

(586) 778-7778

Attorneys for Defendant

Ronald A. King (P45088)
Chark Hill PLC

212 E Grand River Ave
Lansing, MI 48906-4328
(5173 318.3015

Attorneys for Defendant

Ordet Regarding Preliminaty Approval of Class Action Settlement, Notice and Scheduling

At a session of said Court held in the

City of Mt. Clemens, Couaty of Macomb,
Seate of Michigan on

PRESENT: HONM.

Circuit Court Judge



WHEFREAS, Plintiff commenced the above captioned lawsuit in Macomb County Circuir
Courr (the “Lawswit”) challenging stormwarter service charges (the “Stormwater Charges™) the Ciry
irposes upon owners of real property.

WHEREAS, Phintiff contends that: {a) the Stormwater Chasges ate nor proper user fees,
bur taxes wrongfully imposed by the City to mise revenue in violation of the Headlee Amendment to
the Michigan consitution of 1963; (b) the Stormwater Charges violate the Prohibited Taxes By
Cines And Villages Act, MCL. 141.91 because the Stormwater Charges ate niot ad valorem taxes, but
are taxes imposed, levied, or collecred after January 1, 1964; (c) the Stormwater Charges are untawful
because they are unreasomable; (d) the City has been unjustly enriched by the collection and
retention of the Stormwater Charges and/or is required 1o refund the Stormwater Charges under a
theory of assumpsit; and (e} that Plainaff and those similarly situated have been barmed by the Ciry’s
collection and retention of the Stormwater Charges.

WHEREAS, the Complaint alleges that the Lawsuit should be maintained as a class action
on behalf of a class consisting of persons or endtes who or which have paid or incurred the
Stormwater Charges duning the permitted tme pedods preceding the filing of this Lawsuit and/or at
any time during the pendency of this action.

WHEREAS, the City denies that the City’s Srormwater Charges are improper; deaies that it
has intentionally or negligendy committed any unlawful, wrongful or tortious acts or omissions,
violated any constitutional provision or statute, or breached any duties of any kind whatsoever;
denies that 1t is 0 any way liable to any member of the Class; and states that the claims asserted in
the Lawsuit have no substance in fact or law, and the City has meritorivus defenses to such claims;
but, nevertheless, has agreed to enter into this Agrecment to avoid further expense, inconvenience,
and distraction and nisks of burdensome and protracted litigation, and to obtain total and final

peace, satisfaction and protection from the claims asserted in the Lawsuit.



WHFREAS, the Named Plaindff in the Lawsuit 2nd Class Counsel have been provided with
discovery and have conducted investigations into the facts of the Lawsuit, have made a thorough
study of the legal principles apphicable to the claims in the Lawsuit, and have concluded that a class
settiemnent with the Gity m the amount and on the tetms hereinafter set forth (the “Settlement™) is
feir, reasonable, and adequare, and is in the best interest of the Class.

WHEREAS, the Parties desire 10 compronmise ther differences a0d to resolve and release all
of the claims asserted by the Named Phintiff and the Class in the Lawsuit.

WHEREAS Phintff and Defendant have made 2 joint Motion for Preliminary Approval of
Class Acdon Sertlement in this matver:

WHEREAS Plainaff and Defendant in this action intend to make application to this Court,
pursuant o MCR 3.501(E), for a Final Order approving the settlement of this class action
accordance with the terms set forth in the Class Acdon Serdement Agreement (“Agreement™),
executed by counsel for the parties on . 2020, and attached hereto as Exhibit 1, and
they seck preliminary approval of the Agreement for purposes of, among other things, nodfying
class membicrs of the proposed settiement;

WHEREAS the Court has been made aware of the settlement process leading to the
agreement reached, and counsel have demonstrated that the serdement is within a range of
reasonableness and 15 the result of arm’s length bargaining of counsel well versed in the issues.

IT 1S HEREBY ORDERED:

1. Undess defined otherwise herein, all capitalized terms shall bave the definitons and
meanings accotded‘to them in the Agreement.

2 The Court preliminarily approves the terms of the Agreement 25 fair, reasonable and
adequate. The Court finds that the Settdement was reached in the absence of collusion, and is the

produce of informed, good-faith, arm’s lenpth negotiations between the Parties and their counsel.



Pursuant to MCR 3.501, the “Class,” as defined in Paragraph 2 of the Agreement, is hereby certified
fur serdement purposes oaly.

3, A heanng (the “Sertlement Hearing”) will be held before this Courr on ,
2020, to determine whether the proposed setrlement berween Plaintiff and Defendant, on thé terms
and conditions provided in the Agreement, is fair, reasonable and adequate and should be approved
by the Court, 1o determine whether 2 final judgment should be entered dismissiag this Lawsuit with
prejudice, and without costs, and to determine whether 1o award attomeys’ fees and expenses to
Class Counsel and the amount of such fees and expenses.

4. The Court approves the notification to the members of the Class regarding the
Serdement and tight to hearing, as authocized in Paragraphs 5 and 7 of this Otder, finding that such
notification is the best notice practicable under the circumstances, is m @mpﬁmw with MCR 3.501,
and the requirements of due process of law, and will adequately inform Class Members of their
rights.

5. On ot before fourteen (14) days from the entry of this Order, Plaintiffs Counsel
shall cause a Notice of Proposed Class Action Setdement (“Nodee™), snbsrantially in the form
attached to the Agreement as Exhibit “C,” to be mailed to members of the Class.

6. The law firms of Kickham Hanley PLI.C (“KH™) and Randsal Toma & Associates PC
ave herehy appotated as Class Counsel in this Action. KH is further appointed as Claims-Escrow
Administrator for this Action. KII is suthorized to use the services of & third-party admisistrator
(“TPA”), as provided in the Agreement. Defendant will administer 2 portion of the Senlement
IFund to apply credits as described in Paragraphs 9, 10, 11, and 21 of the Agreement. KH (with the
assistance of a TPA) is authorized ro implement the notice requirements set forth in and approved

by this Order.



7. The Court directs anyone within the Class definition who wishes to be excluded
fiom the Class and 1o exercise their right w opr-out of the Chass to follow the opt-our procedures
and deadlines set forth in the Nonce. Any Class Member who does not opt-our may appear
personally, or by counsel of his or her own choice and at his or her own expense at the Setrlement
Hearing to show cause why: (2) the proposed settlement of the claits asserted should or shonld not
be approved as fair, just, reasonable, adequate and in good fith; or (b) judgment should or should
not be eatered theteon; provided, however, that no Class member will be heard at the Hearing or be
entitled to contest the approval of the terms and conditions of the proposed settlement, the
judgment to be entered thereon approving the same, or the attomeys’ fees and expenses to be paid,
or other marter(s) that may be consideted by the Court at ot in connection with said sertlement
hearings. If any Class member chooses to appear, the Class member shall file with the Court and
serve upon counsel listed below at least fourteen (14) days prior to the hearing written objections
that ser forth the name of this matter as defined in the Notice, the objector’s full name, address and
relephone number, an explanation of the basis upon which the objector claims t be a Class
Member, all grounds for the objection including any known legal support for the objection, the
number of times in which the ebjector has objected to 3 class action settlement in the past five years
and a caption of each case in which an objection was filed, the identity of all counsel representing
the objector at the hearing, & statcment confirming whether the objector intends o appear and/or
testify at the hearing (along with a disclosure of all testifying witnesses) and the signature of the
objector {not just the objector’s attomey):

Gregory D. Hanley

Kickham Hanley PLLC

32121 Waoodward Avenue, Suite 300
Royal Oak, Michigan 48073

(248) 544-1500

Counsel for Plainuff

and



Ronald A. King

Clark Hill PI.C

212 E. Grand River Ave.
Lansing, MI 48906

(517} 318-3015

Counsel for Defendant

8, Any Class member who does not opt out and who does not object in the manner
provided above shall be deemed to have waived any and all objections 1o the faimness, adequacy or
reasonablencss of the proposed sertlements or the award of attomey’s fees and expenses, and shall
be bound by all determinations and judgments in the Lawsuit concerning the Settlement, including,
but not limited to the Release and Covenant set forth in Paragraph 26 of the Agreement.

9. As stated in Pamagraph 6, KH is authorized to serve as the Claims-Escrow
Adminstrator.  The Clams-Escrow Administrator, with the assistance of a TPA, shall he
tesponsible for holding the Settlement Fund in escrow, determining the eligibility of Class Members
to receive payments, determining the size of cach Allowed Claim, distribnting the payments to Class
Metnbers with Allowed Claims, preparing a distribution teport along with the monetaty amount of
each Class Member's share of the sertlement in accordance with Paragraph 10 of the Agrecment,
and transferring to Defendant the unclaimed portion of the Net Serdement Fund as required by
Paragraph 10 of the Agreement. The Claims-Escrow Administrator shall also bé responsible for: (a)
recording receipt of all responses to the Notice; (b) peeserving until further Order of this Courr any
and all written communications from Class members or any other person in response to the Notice;
aad (c) making any necessary filings with the Inicrnal Revenue Service. The Claims-Escrow
Administrator may respond to inquides, but copies of all written answers to such inquiries will be
maintained and made available for inspection by all counsel in this sction.

10, Al papers in support of the settlement shall be filed with the Court and served on

the other pasties no later than seven (7) days prior to the Scrdement Hearing,



11, The Courr expressly reserves its right to adjoum the Sertlement Hearing without any
further notice 10 members of the Class. The Court retains junisdiction of this action o consider gl
further applications arsing out of ot connected with the proposed settlement herein.

12 All ptetrial and trial proceedings in the Lawsult ate suayed and suspended until
further order of the Court. Pending the final detcnnination of the fairness, reasonableness and
adequacy of the serdements, no Plaintdff or member of the class may institute or cotamence any
action or proceeding against Defendant asserting any of the claims asserted in this action.

13.  Subject to the terms of Paragraphs 14-15 of this Oxder, if the Agreement and
Settlement is disapproved, in part ur in whole, by the Court, or any appellate court; if dismissal of
the Lawsuit with prejudice against Defendant cangor be accomplished; if a final judgment on the
terms set forth in Paragraph 26 of the Agreement is not entered within one hundred (150) days after
the entry of this Order; if the Settlement Date defined in Paragraph 5 of the Agreement docs not
occur prior to October 15, 2020; or if the Agreement and Semdement otherwise is not fully
consummated and effected:

a. The Agreement shall have no further force and cffect and it and all negotiations and
proceedings connected therewith shall be without prejudice to the fight of Defendant, the Named
Plainaff and the Class;

b. Any discussions, offers, negotianons, or information exchanged in association with
the Settlement shall not be discoverahle or offered into evidence or used in the Lawsuit or eny other
action ot proceeding for any purpose. No publicly disseminated information regarding the
Setlement, including, without limitation, the Notice, court filings, ordets and public statements may
be used as evidence, or construed as admissions or concessions of fact by or against either Party on
any point of fact or law. In addition, neither the fact of, nor any documents relating to, either

Party’s withdrawal from the Settlement, any fatlure of the Court to approve the Setdement, and/oz



any objections ot inferventions may be used as evidence or construed as an admission or concession
by the City or by Phintff on any pomt of fact or liw. All Parnes to the Lawsuit shall srand in the
same position as if the Agreenient had not been negotiated, made or filed with the Courr: and

c The Claims-Fscrow Administrator shall immediately retum to Defendant any and all
monies provided by Defendant for serdement purposes.

14. Diefendane and Class Counsel may, mn their sole and exclusive discretion, elect 10
waive any or all of the terms, conditions or requirements stated in Paragraph 13 of this Order. Such
waiver must be memonialized in a wrinng signed by Defendanr and/or its counsel and/or Class
Counscl and deltvered via certified matl 1o all counsel of record, or it will have no force ot effect.

15. Defendant and Class Counsel may, in their sole and exclusive discretion, elect to
extend any or all of the deadbnes stated in Paragraph 13 of this Order. Such extension must be
mymorialized in a wrtng signed by Defendant and/or its counsel and/or Class Counsel and

delivered via certified mail to all counsel of record, ot it will have no force or effect.

Circuit Court Judge



STIPULATED TO AND AGREED:

KICKHAM HANLEY PLLC CLARKHILL PLC
Bv: _/i/ Renadd 1. King
Bv:_ L5/ Crepary D, Hanley Rouald A. King (P45088)
Gregory D. Hanley (P51204) Ronald A. King
Edward F. Kickham Jt. (P76332) 212 F. Grand River Ave.
32121 Woodward Avenue, Suite 300 Lansing, MI 48906
Royal Oak, Michigan 48073 {517) 318-3015
(248) 544-1500 Attorneys for Defendant

Auvorneys for Plainnff
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LEGAL NOTICE
NOTICE OF CLASS ACTION

IF YOU PAID THE CITY OF ST. CLAIR SHORES FOR STORMWATER DISPOSAL
SERVICE AT ANY TIME BETWEEN AUGUST 15, 20131 AND FEBRUARY 29, 2020 AND
WISH TO RECEIVE A CASH REFUND IF YOU QUALIFY FOR SUCH REFUND, YOU

MUST SUBMIT THE ATTACHED CLAIM FORM ON OR BEFORE 42020 AND
MAILITTO » EMAIL THE COMPLETED FORM TO , OR SUMBIT
AN ELECTRONIC FORM ONLINE AT

IN ORDER TO RECEIVE A CASH REFUND AS PART OF THIS CLASS ACTION
SETTLEMENT, YOU ARE REQUIRED TO SUBMIT A WRITTEN CLAIM. IF YOU DO
NOT HAVE A WATER AND SEWER BILLING ACCOUNT WITH THE CITY OF ST.
CLAIR SHORES, YOU ARE NOT ELIGIBLE TO RECEIVE YOUR PRO RATA SHARE IN
THE FORM OF A CREDIT. YOU MUST SUBMIT A WRITTEN CLAIM IN ORDER TO
RECEIVE ANY PORTION OF THE SETTLEMENT FUND.

PLEASE RETAIN THIS NOTICE

STATE OF MICHIGAN
MACOMSB COUNTY CIRCUTY COURT

BRAD M. PATRICK
individually, and as represenrative

of a class of similardy-situated persons

and entites,
Plainnff,
v.

CITY OF §T. CLAIR SHORES,
s Michigan municipal corporaton,

Defendant.

Case No. 2017-003018-CZ
Hon. Jennifer Faunce

Gregory D. Hanley (P51204)
Edward F. Kickham Jx. (P70332)
Kickham Hanley PLLC

32121 Woodward Avenue, Suite 300
Royal Oak, M1 46073

(248) 544-1500

Attomeys for Plainaff and the Class

Randal §. Toma (P56166)
Randal Toma & Associates PC
500 8. Old Woodward Ave., Floor 2

Birmingham, MI 48009
(248) 948-1500

Robert D. thrie (P26451)
Richard S. Albright (P57060)
Calvin C. Brown (P61725)

theie O'Bricn

24055 JeFferson Ave., Suite 2000
St. Clair Shores, M1 48080

(586) 778-7778

Attorneys for Defendant

Ronald A. King (P45088)
Clark Hill PLC

212 E Grand River Ave
Lansing, M1 48906-4328
(517} 318-3015



Artomey for Plaintff and the Class Attorneys for Defendant

TO: Al persons and catities who/which have paid the Ciry of S1. Chair Shores (the “Ciry™) for

stormwater disposal services at any time between August 15, 2011 and February 29, 2020

You are hereby nouificd that a proposed sendernent in the amount of $3,483,882.95 has been
reached with the City in a class action awsuit pending in Macomb County Circuit Court titled Pasrick ».
City of 87, Clair Shores, Case No. 2017-003018-CZ, presiding Judge [ennifer Faunce (the “Lawsuit™),
challenging stormwarer service charges the City imposes upon owners of real property. The amounts
Plaintiff and the Class paid or incusred for stormwater dispasal between August 15, 2011 and February 29,
2020 shall be referved to herein as the “Stormwater Charges.” |

Plaindff is an individual who owns property in the City and who has paid the City's Stormwater
Charges. Rates. Phintiff contends that: (@) the Stormwater Chatges are not proper user fers, but taxes
wrongfully imposed by the City to raise revenuc in violation of the Headlee Amendment to the Michigan
constitution of 1963; (b) the Stonuwater Charges violate the Prohibited Taxes By Cities And Villages Act,
MCL 141.91 because the Stonmwater Charges are not ad valorem taxes, but are taxes imposed, levied, or
collected after January 1, 1964; (c) the Stormwarer Charges are unlawful because they are unteasonable; (d)
the City has been unjustly enriched by the collection and reteation of the Stormwarer Charpes and/or is
requited to refund the Stormwater Charges under a theoty of assumpsit; and (¢) that Plainsff and those
similarly situated have been hanmed by the City’s collection and retention of the Stormwater Charges,

The Plaintiff sought a judgment from the Courr against the City that would order and direct the
City to refund all Stormwater Charpes to which Plaintiffs and the class are entitled and grant any other
apptopriate relief. In an Opinion and Order dated October 18, 2018, Judge Faunce declared that the
Stormwater Charges were an unlawful tax in violation of the Headlee Amendment to the Michigan
Constitution. On December 4, 2019, fudge Faunce entered a Judgment in favor of Plaintff and the Class
and against the City in the total amount of §3,744,764.61 (the “Judgment”).

The City maintained 2nd continues to maintain that the City's imposttion of the Stormwater
Charges is proper and not unlawful, and thus denies the Plainiiff's claims and contends that it should
prevail in the Lawsuit. The City contends that it should ultimately prevail in the Lawswut.

Plaintiff and the City have appealed the Judgment to the Michigan Court of Appeals.

On May 14, 2018, the Court entwred an order cerifying the Lawsuit as a cass acdon. You are
teceiving this Notice because the City’s records indicate that you paid for stormwater disposal services
between Avgust 15, 2011 and February 29, 2020 and are therefore a member of the class.
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For settlement purposes, the parties have agreed that the Class will consist of all persons or entities
who/which paid or incurred the Stormwater Charges berween August 15, 2011 and February 29, 2020 (the
“Class”). This Agrecment is intended to settle all of the claims of the Class.

"The principal rerms of the Setdement Agreement are as follows:

For the purposes of the proposed Sertlement, the City expressly denies any and all allegadons that
it acted mproperiy, but, to avoid liigation costs, the City has agteed tu create 2 settiement fund in the
aggregate amount of Three Million Four Hundred Eighty Three Thousand Eight Hundred Eighty Two
Dollars and Ninery-Five Cemts (83,483,882.95) for the hemefi of the Class {the “Scttlement Amount”),
The Settlement Amount will be urilized, with Court approval, to pay refunds or provide credits to the
Class, and to pay Class Cousisel an award of attomeys* fees, the total amount of which shall not exceed
33% of the Serdement Amount, and expenses for the conduct of the liigation.

The “Net Sctdement Fuad” is the Setdement Amount less the combined roml of: (1) the
artormeys’ fees awarded 1o Class Counsel by the Courr; (b) expenses reimbutsed pursuant to the terms of
the Settlement; (¢) out-of-pocket expenses of the Claims-Escrow Administrator, Kickham Haaley PLLC,
and (d) any incentive award made by the Coutt to the class representative in an amount aot to exceed
$26,000.

The Net Sertlement Fund shall be used to compensate Class Members as described below,

Each Class Member’s share in the Net Settlement Fund shall be referred to herein as his, ber or its
“Pro Rasa Shate,” and cach Class Member's Pro Raca Share of the Ner Setdement Fund will be distributed
via a refund payment or credit.

All Class Members may participate in the Setdement by receiving from the Net Sextlement Fund 2
cash distribution Payment or Credit (as defined in Paragraph 10 of the Settlement Agreement). To qualify
to receive a distribution of cash via check (3 “Payment”) from the Net Serdement Fund, Class Members
are tequired 1o submit sworn claims (the “Claims”) which identify their names, addresses, and the periods
of dme in which they paid sthe Stormwater Chazges in order to participate in the Settement. Class
Members who submit Claims will hereafter be referred to as the “Claming Class Members.” The
Claiming Class Members are required to submit those clzims no later than 30 days prior wo the hearing on
the 6inal approval of this setdement, as descibed in Paragraph 25 of the Seulement Agreement (the
“Claims Period”).

The Chims-Fscrow Admintsirator will calevdate each Class Member's pro rata shave of the Net
Settiement Fund (the “Pro Rata Share™). Only those Class Members who paid Stormwarer Charges dusing
the Class Peniod and submit a dmecly Claim are entitled to distribution by 2 cash Payment of 2 Pro Ran
Share of the Net Sewdement Fund. The Pro Raiz Shares of die Net Serdement Fund for Class Members
who/which do not submit a timely claim will be distributed by the Claims-Escrow Administrator rerurning
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those funds to the City at least three (3) days prior to the Sertlement Date (as defined in the Sertlement
Agteement) to be used solcly to fund and provide credits un the water and/or sewer service aceounts in
the amount of those Class Members® Pro Rata Shares.  Any Credit will atiach to the water and sewer
billing account associated with the property that was subject to the Stotmwater Charges and will remain
unti] water and sewer charges acerued after the Sertlement Dare exceed the amount of the Credit. The
Ciry will apply the Credits as of the Settlement Date. For this reason, it is very important for any Class
Member who paid Stormwater Chatges but does not have a water and sewer billing account to
submit a Claim. If a Class Member does not have a water and sewer billing account, it will not be
possible for the City to apply any credit. The only way for Class Membess without water and
sewer billing accounts to receive a portion of the Net Settlement Fund is for them to file Claims,

‘The size of each Class Member’s Pro Rata Share shall be determined by (1) calculating the total
amount of Stormwater Charges the Class Member paid during the Class Period and then (2) dividing that
aumber by the total amount of Stormwater Charges the City collected from Class Members during the
Class Petiod and then (3) muloplying that fraction by the amount of the Net Settlement Fund.

‘The City may not levy a tax or other assessmenr agsinst property owners or water and/or sewer
customers to finance, in whole or in part, the Settlement Fund {unless such wx or assessment receives
voter approval), nor may the Ciry increase its water and sewer rates to finance, in whole or in part, the
Settlement Fuad. The Sewtlement Fund shall be financed solely fromn current assets of the City’s Water and
Sewer Fund.

The Class Members shall release the City as provided below.

Class Members who wish to cexdude themselves from the Setlement may write to the.
Adrministrator, stating that they do not wish to participate in the Sertlement and that they wish to retain
their right to file an action against the City. This proposed settlement should not be interpreed, in any
way, a3 suggesting that the claims alleged apainst the City have legal or factual ment. The City has
challenged the validity of Plaintiff’s claims. This request for exclusion must be postmatked no [ater
than ; 2020 and mailed to: Kickbam Hanley PLLC, 32121 Woodward Avenue,
Suite 300, Royal Oak, Michigan 48073 or emailed to khtemp@kickhamhaniey.com,

By remaining a Class Member, you will be bound by the terms of the proposed setdement and will

be barred from bringing a separate action against the City for the claims asscrted in the Lawsuit at your
own expense through your own attorney. You will, however, receive your pro mw share of the Net
Settlement Fund viz 2 Refund or Credit.  Again, however, where a Class Member does not have a
water and sewer billing account, it will not be possible for the City to apply any credit. The only
way for Class Members without watcr and sewer billing accounts 1o receive a portion of the Net
Settlement Fund is for them to file Claims.

-4~



If you were to successfully pursue such a separzte action to conclusion, recovery might be
available to you which is not available in this class acon sertlement. Whether to remain a member of this
class o to request exclusion from this class action o attempt 10 pursue a sepamic action at your own
expense withour the assistance of the City in this Action is a quesdon you should ask your own attormey.
Class Counsel canoot aud will not advise you on this issue.

Pursuant to the Order of the Court dated » 2020, a Serdement Hearing will be held

in the Macomb County Circuir Court, 40 N. Main Sweer, Mt Clemens, MI 48043 ar &30 am. on
. 2020, to determune whether the proposed Settement ss set forth i the Settlement

Agreement dated ___ » 2020, is fair, reasonable, and adequate and shoukd be approved by the

Court, whether the Lawsuit should be dismissed pursuant to the Settlement, whether counsel for Plaintiffs
and the Class should be awarded fees and expenses, and whether the Class Representative should teceive
an incentive award. At the Settlement Hearing, any member of the Class may appeat in petson ot through
counsel and be heard to the extent altowed by the Courr in support of, or in opposition to, the fatress,
reasonableness and adequacy of the proposed Settlement. However, no Class member will be heard in
opposition to the proposed Settlement and no papers or briefs submirted by soy such Class member will
he accepred or considered by the Court unless onorbefore 2020, such Class member serves
by first class mail written objections that set forth the name of this mawer as defined in the Notice, the
objector’s full name, address and telephonc number, an explanation of the basis upon which the objector
claims t© be a Class Member, all grounds for the objection including any known legal support for the
objection, the aumber of times in which the objector has objected 1o a class action settlement in the past
five years and a capdon of each case in which an objection was filed, the identty of all counsel
representing the objector at the hearing, a statement confirming whether the objector intends to appear
and/or testify at the hearing (along with a disclosure of all testifying wimesses) and the signatute of the
objector (not just the objector’s attorney) upon each of the following atromeys:

Gregory D. Hanley
Kickham Haaley PLIC
300 Balmaral Centre

32121 Woodward Avenue
Royal Oak, Michigan 48073

Counsel for Plaintiff
and

Ronald A. King

Clark Hill PLC

212 E Grand Rivee Ave
Lansing, M1 48906-4328



Counsel for Defendant

and has filed said notice, objections, papers and briefs, as 1o the settlement with the Clerk of the
Macomb County Circuit Court. Any Class member who does not make and serve written objectons in the
manner provided above shall be deemed 10 bave waived such objecnons and shall be forever foreclosed
from making any objections {by appeal or otherwise) 10 the proposed Serdement,

For a more detailed siatement of the matters involved m the Lawsuit, including the terms of the
proposed Sctdement, vou are refersed 1o papers on flc in the Lawsuir, which may be inspected during
segular business hours ar the Office of the Clerk of Circuit Coust for Macomb County, Michigan. You
may also view the Settlememt Agreement and  other important court documenis  at
www.kickhamhanley.com.

Should you have any quesdons with respect to this Notce of the proposed serdement of the
Lawsuit generally, you should raise them with vour own attorney or direct them to counsel for the Class,
IN WRITING OR BY EMALL TO KHTEMP@KICKHAMHANLEY.COM, NOT BY TELEPHONE,
identified as Artorneys for Plaintiffs, above. DO NOT CONTACT THE COURT, THE CLERK OF
THE COURT, THE DEFENDANT OR THE ATTORNEYS FOR DEFENDANT.,

On the Settlement Date, cach member of the Class who has not timely requested exclusion
thereftom shall be deemed to have ndividually esecuted, on bebalf of the Class Member and his or her
heirs, successors and assigns, if any, the following Release and Covenant Not To Sue:

In executing the Release and Covenant Not To Sue, each Class Member, an behalf
of bimself, herself or snself, and his, her or its parcnts, subsidiagies, affiliates, members,
sharcholders, predecessors, heirs, administrators, officers, ditectors, successors, assigus,
and any person the Class Member represents. intending to be legally bound hereby, for
good and vmluzble consideration, the receipt of which is hereby acknowledged, heveby
absolutely, fully and forever releases, relieves, remises and discharges the City, and each of
its successors and assigns, present and former agents, tepresentadves, employecs, insurers,
affiliared enrities, attorneys and adminiswators, of and from any and all manner of actions,
causes of actom, suits, debts, accounts, understandings, contracts, agreements,
controversies, judgments, consequenusal damages, compensatory damages, punitve
damages, claims, liabilities, and demands of any kind or nature whatsoever, known or
unknown, which anse from the begining of time through the date of this Final Order and
Judgment concerning (1) the City’s calculation or assessment of the Starmwatet Charges;
(2) the components of costs included in the Stormwater Charges; and/or (3) the City's
effots to charge and/or collect Stormwater Charges. In executing the Release and
Covenant Not 10 Sue, each Class Member also covenants that: (2) except for actions or suits
based upon breaches of the terms of this Agreement or to eaforce rights pravided for in this
Agreement, he, she or it will refrein from commencing any action or suit, or prosecuting any
pending action or suit, in law or in equity, against the City on account of any acdon or cause
of action released hereby; (b) none of the claims mwicased under the Release 2ad Covenant
Not To Sue has been assigned to any other pany; and (¢) be, she or it acceprs and assumes
the zisk that if any fact or circumstance is found, suspected, or claimed hereinafier o be
other than or different from the facts or circumstances now believed to be rrue, the Release
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and Covenant Not To Suc shall be and remain effective notwithstanding any such
difference in any such facts or circumstances.

AGAIN, IN ORDER TO RECEIVE A CASH REFUND AS PART OF THIS CLASS ACTION
SETTLEMENT, YOU ARE REQUIRED TO SUBMIT A WRITTEN CLAIM. IF YOU DO
NOT HAVE A WATER AND SEWER BILLING ACCOUNT WITH THE CITY OF ST.
CLAIR SHORES, YOU ARE NOT ELIGIBLE TO RECEIVE YOUR PRO RATA SHARE IN
THE FORM OF A CREDIT. YOU MUST SUBMIT A WRITTEN CLAIM IN ORDER TO
RECEIVE ANY PORTION OF THE SETTLEMENT FUND.,

IF YOU PAID THE CITY OF $T. CLAIR SHORES FOR STORMWATER DISPOSAL
SERVICE AT ANY TIME BETWEEN AUGUST 15, 2011 AND FEBRUARY 29, 2020 AND
WISH TO RECEIVE A CASH REFUND IF YOU QUALIFY FOR SUCH REFUND, YOU

MUST SUBMIT THE ATTACHED CLAIM FORM ON OR BEFORE 2020 AND
MAIL ITTO EMAIL THE COMPLETED FORM TO OR SUBMIT
AN ELECTRONIC FORM ONLINE AT




EXHIBIT D
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STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

BRAD M. PATRICK
individually, and as representative

of a class of similasgly -situnted persons

and entities,
Plaintiff,
.

CITY OF 5T. CLAIR SHORES,
a Michigan municipal corporation,

Defendant,

Case No, 2017-003018.-CZ
Hon, Jennifer Faunce

Gregoty D. Hanley (P51204)
Edward I, Kickham Jr. (P70332)
Kickham Hanley PLLC

32121 Woodward Avenue, Suite 300
Royal Oak, MI 48073

(24B) 544-1500

Attorneys for Plainuff and the Class

Randal 8. Toma (P56166)

Raadal Toma & Associates FC

500 8. Old Woodward Ave., Floor 2
Birmingham, M1 48009

{248) 943-1500

Anorney for Plaintiff and the Clags

Robett ). Thoe (P26451)
Richard 8. Albnight (PS7060)
Calvin C, Brown (PG1725)

Thrie O'Brien

24055 Jefferson Ave., Suite 2000
St. Clair Shores, M1 48080

(586) 778-7778

Attoraeys for Defendaac

Ronald A, Kigg (P45088)
Clark Hill PLC

212 E Grand River Ave
Lansing, MI 48%06-4328
{517) 318-3015
Artorneys for Defendant

FINAL JUDGMENT AND ORDER APPROVING CLASS SETTLEMENT

At a session of said Court held in the
Cuy of Mt Clemens, County of Macomb,
State of Michigan on

PRESENT: HON.

Circuit Court Judge
WHEREAS, Plaintff and Defendant in this action have moved this Court, putsuant to

MCR 3.501(F), for an order approving the sectlement of this class action in accordance with the



terms set forth in the Class Action Setdement Agreement (“Agreement™) executed by counsel for

the partics.

WHERLAS, tus Court having held 2 hearing, a5 noticed, on 2020, pursuant to

the Order Regarding Preliminary Approval of Scttement, Notice and Scheduling, dated

» 2020 (the “Order”), to determine the fairness, adeguacy 20d reasonableness of a
proposed scttlement of the Class Action; and due and adequare notice (the “Notice™) having beeo
made by mailing in a manmer consistent with Paragraphs 5 and 7 of the Order; and all such persons
(excluding thase who previously requested exclusion from the applicable Class) having been given
an opportunity to object to or parficipate in the sertlement; and the Court having heard and
considered the marter, including all papers filed in connection therewith and the oral presentations

of counsel at sard hearing; and good cause appearing therefor.

WHEREAS, Defendanr has funded the settlement by providing a check or wire in the
amount of Three Milion Four Hundred Eighry Three Thousand Light Hundred Eighty Two
Dollars and Ninety-Five Cents ($3,483,882.95), which has been deposited into and remains in the

Kickham Hanley PLLC Client Trust Account,

For the reasons stated on the record, IT IS HEREBY FOUND, ORDERED, ADJUDGED

AND DECREED AS FOLLOWS:

L The terms of the Agreement are fair, reasonable and adequate and in the best
interests of the members of the Class and are hereby approved.
2. Plaintiff and Defendant are hcreby ordered and directed to perform and

conswmmate the setdemsent ser forth in the Agreement in accordance with the terms and conditions

of the Agteement.



3 ‘The notification to the Class members reparding the Setdement is the best notce
practcable under the circumstances and is in compliance with MCR 3.501(E) and the requirements

of due process of law.
4. This Lawsuit is hereby dismissed with prejudice, and without costs to any party
except as provided for in the Agreement.

5. Kickham Hanley PLLC and Randal Toma & Associates PC, counsel for the Class,

are bereby awarded artorneys’ fees and costs ins the amount of § to be paid as ser forth

in the Agreement. Plaindff Brad M. Pamick is granted an incentive award of $ , to be

paid as set forth in the Agreement.

6. Without any further action by anyone, Plainuff and sll members of the Class as

certified by the Order dated 2020, who previously did not submit a tmely and valid

Request for Exclusion are deemed to have executed the following Release and Covenanr not to Sue

which is hereby approved by the Court:

In executing the Release and Covenant Not To Sue, each Class Member, on
behalf of himself, herself or itself, and his, her ot its parents, subsidiarics, affiliates,
members, sharcholders, predecessors, heirs, administrators, offtcers, directors,
successors, assigns, and any persan the Class Member represents, intending to be
legally bound hereby, for good and valuable considerarion, the receipt of which is
hereby acknowledged, hereby absolutely, fully and forever releases, relieves, remises
and discharges the City, and each of its successors and assigns, present and former
agents, representatives, employees, insurers, uaffiiated entities, auomneys and
administrators, of and from any and all menner of actions, causes of action, suits,
debts, accounts, understendings, contracts, agreements, comroversics, judgments,
consequential damages, compensatory damages, punitve damages, clauns, liabilites,
and demands of any kind or nature whatsoever, known or unkanown, which arise
from the beginning of time through the date of this Final Order and Judgment
concerning (1) the City’s caleulation or assessment of the Stormwater Charges; (2)
the components of costs included in the Stormwater Charges; and/or (3) the Citys
efforts to charge and/or collect Stormwater Charges. In executing the Release and
Covenanr Not to Sue, cach Class Member also covenants that: (a) except for actions
or suits based upon breaches of the terms of this Agreement or to enforce rights



provided for in this Agreement, he, she or it will refrain from commencing any action
or suit, or prosecuting any pending action or suit, in law or in equity, against the City
oo account of any sction or cause of action released hereby; (b) none of the claims
released under the Release and Covensnr Not To Sue has been assigned to any other
party; and (c} he, she or 1t accepts and assumes the risk that if aay fact or
citcumstance is found, suspected, or claimed hereinafter to be other than or different
from the facts or circumstances now belbeved to be true, the Release and Covenant
Not To Sue shall be and remain effective notwithstanding any such difference in any
such facts o circumstances.

6. This Coust retans continuing jurisdiction to effectuate the provisions of the

Agreement and the terms of this Order.

7. The provisions of Patagraph 6 hereof respecting the retention of jurisdicton shall

not affect the finality of this judpment as to matters not reserved,

IT I8 SO ORDERED:
Circuit Court Judge
STIPULATED TO AND AGREED:
KICKHAM HANLEY PLLC CLARKHILL PLC
By: _ /s 1y
By fo/Greny D Hanly Ronald A. King (P45088)
Gregory D. Haaley (P51204) Ronald A. King
Edward F. Kickham Jr. (PF70332) 212 E. Grand River Ave.
32121 Woodward Avenue, Suite 300 Lansing, MI 48906
Royal Ok, Michigan 48073 (517) 318-3015
{248) 544-150D Attoreys for Defendant

Arcorneys for Plainuff





